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TERRORIST PENALTIES
ENHANCEMENT ACT OF 2003

WEDNESDAY, APRIL 21, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2 p.m., in Room
2141, Rayburn House Office Building, Hon. Howard Coble (Chair
of the Subcommittee) presiding.

Mr. CoBLE. Good afternoon, ladies and gentlemen. The hearing
will come to order. Good to have all of you with us. Monday, April
19, 2004 marked the 9-year anniversary of the Oklahoma City
bombing. 168 people were killed in that bombing which shocked the
American public and was then called perhaps the greatest act of
terrorism in United States history. Oklahoma City was a horrific
act that showed us the evilness of these criminals and the links
they are willing to go. Sadly, however, we have now seen that ter-
rorists have the capability and the desire to sink to even lower
depths and cause even greater loss of human life. Oklahoma City,
it turned out, was simply the tip of the iceberg. We are now fight-
ing terrorism on a much larger scale and we need to utilize every
possible weapon in our arsenal to protect our American citizens
from experiencing this type of tragedy again.

Today, the Subcommittee on Crime, Terrorism, and Homeland
Security is conducting a hearing and a markup on legislation that
will give us one more weapon, H.R. 2934, the Terrorist Penalties
Enforcement Act of 2003. This hearing will examine this legislation
as which provides enhanced penalties for terrorist offenses that re-
sult in the death of another person and the denial of Federal bene-
fits to anyone who has committed a “Federal crime of terrorism.”
Federal and State officials continue to diligently attempt to prevent
further terrorist attacks on U.S. soil. However, despite some
changes to the law to increase penalties after the deadly terrorist
attacks, the jury is still denied the ability to consider a sentence
of death or life imprisonment for terrorists in many cases, even
when the attack results in death and the court believes it is nec-
essary to prevent further harm to our citizens.

For example, in a case in which a terrorist caused massive loss
of life by sabotaging a nuclear power plant or a national defense
installation, there would be no possibility of imposing the death
penalty under the statutes defining those offenses because they
contain no death penalty authorizations. In contrast, dozens of
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other Federal violent crime provisions authorize up to life impris-
onment or the death penalty in cases where victims were killed.

Because the potential tragedy here is so obvious in cases—strike
that. Because the potential tragedy is so obvious, we must hope
that changing this law to allow a sentence of death or life imprison-
ment will serve at least as a deterrent to would-be terrorists. It is
one more tool, it seems to me, for the arsenal. In addition, current
law allows Federal courts to deny Federal benefits to persons who
have been convicted of drug-related crimes. As a result, these con-
victs can be prohibited for periods up to life from receiving grants,
contracts, loans, professional licenses or commercial licenses that
are provided by a Federal agency.

Yet, despite the fact that terrorism is at least as dangerous to
the U.S. National security as drug offenses, there is no present
legal authority to deny Federal benefits to those convicted of ter-
rorism. It doesn’t make sense, at least it seems to me that it
doesn’t make sense, that someone who would harm the American
taxpayers should be allowed, on the other hand, to benefit from
them in the end result. Unfortunately, terrorism has been thrust
upon us, upon our Nation’s consciousness and upon us generally,
and we must respond with new ways to combat it.

Today, we will discuss the additional steps that need to be taken
to continue this fight. I thank the witnesses for being here today.
Look forward to your testimony. And I am now pleased to recognize
the distinguished gentleman from Virginia, the Ranking Member,
Mr. Bobby Scott.

Mr. ScorT. Thank you very much, Mr. Chairman, for scheduling
the hearing on the Terrorist Penalties Enhancement Act. This bill
provides for massive expansion of the Federal death penalty both
for crimes that supporters of the death penalty might think war-
rant the death penalty as well as many crimes which one would
not expect to be associated with the death penalty. The bill not
only creates 23 new death penalties by making all 43 Federal
crimes of terror under 18 U.S.C. 2332 B(g)(5) now death penalty el-
igible, but it also adds a sweeping provision that makes any felony
that meets the broad definition of either domestic terrorism or
“international terrorism” under the code section a death penalty el-
igible, crime should death occur in the conduct of such a crime.

Moreover, the bill makes attempts and conspiracies to commit
such crimes death penalty eligible. In addition to deaths that occur
as a result of an attempt, intent or conspiracy to murder, maim,
kidnap or destroy a nuclear facility or other such heinous crimes,
crimes such as material support of terrorism organizations, injury,
not just destruction, injury to Federal buildings or property, block-
ing access to abortion clinics and other acts of civil disobedience are
also included. And anyone who participates in such crimes or con-
spires or attempts to do so could receive the death penalty under
this bill if death results, even if it was not specifically an intended
result. This is tantamount to a Federal felony murder rule which
presents constitutional issues as well as the appropriateness of the
death penalty under these circumstances.

And the provision of the bill will be duplicative of many State ju-
risdictional provisions in many instances and actually conflicting in
some. One such conflict would be when residents of a particular
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State have chosen not to institute capital punishment and the Fed-
eral Government imposes it as a consequence of a State seeking or
having imposed upon it Federal involvement in the conduct of an
investigation and prosecution of a terrorist crime that occurs with-
in its jurisdiction.

Another area of conflict and difficulty will arise in our efforts to
further international cooperation in pursuing suspected terrorists.
We are already experiencing difficulties in securing the cooperation
of the rest of the civilized world in bringing terrorists to justice due
to our existing proliferation of death penalty offenses. When these
difficulties over controversial issues such as whether someone who
supports an organization’s social or humanitarian program knows
it has been designated as a terrorist organization, moreover crimes
connected to protest or issues of conscience, can only exacerbate
such difficulties and further undermine U.S. Efforts.

It is interesting to note that even countries that have experi-
enced decades of deaths at the hands of terrorists have not seen
fit to apply the death penalty to capture terrorists. While we al-
ready have death penalties for a large number of terrorist-related
as well as other crimes, the wholesale expansion of the death pen-
alty1 3ffenses only diminishes our posture as a leader of the civilized
world.

Another concern with our expansion of the death penalty is our
frequent error rate in applying it in this country. A 23-year study
conducted by Professor James Sliven of Columbia University in-
volving over 4,500 capital cases in 34 States reveal that the courts
found serious reversible error in 68 percent of the capital cases. In
the last 10 years more than 100 people on death row have been
found factually innocent of the crime for which they had actually
received the death penalty.

With this kind of record in administering the death penalty that
we have, we should fix the system to diminish the prospect of inno-
cent people being sentenced to death before adding new death pen-
alties. A bill to do so has passed the House and is pending in the
Senate. And yet another concern is the clear connection between
race, ethnicity and poverty in determining who receives the death
penalty, including connections established by a study of the Sub-
committee of this Judiciary Committee.

Despite my criticisms and concerns about the bill, it does strike
me that some will see it as actually protecting abortion clinic ac-
cess because it seems to apply to such crimes as illegally blocking
access to an abortion clinic.

Since we have seen deaths in abortion clinics in connection with
illegal protests, I will be curious to see whether or not the threat
of the death penalty for those who participate in such protests or
conspire or attempt to do so will deter them from blocking or pro-
testing access for fear that someone will go too far and death will
result. I am also curious to see how far the conspiracy application
will go; for example, will the Web master who develops information
on the organization’s Web site targeting the clinic and encouraging
participation in the protest be subject to the death penalty as a co-
conspirator? These things are not clear to me from the bill.

Mr. Chairman, I look forward to the testimony of our witnesses
for clarification on some of these issues and on whether such a
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wholesale expansion of the death penalty is helpful or harmful to
our anti-terrorism efforts.

Mr. CoBLE. I thank the gentleman. And we have been joined by
the distinguished gentleman from Florida. Mr. Keller, good to have
you with us.

Mr. KELLER. Thank you, Mr. Chairman.

Mr. COBLE. Let me advise the uninformed in case there are unin-
formed in the audience about the credentials that our witnesses
bring to the table today. Today we have four distinguished wit-
nesses. Our first one to introduce, Representative John Carter, who
is a Member of the full Committee, not a Member of this Sub-
committee. Mr. Carter was elected to the 108th Congress in 2002.
He was chosen by his fellow freshmen to represent them on the
House Republican Steering Committee, which is responsible for the
placement of Republican Members on Committees. He has since
been appointed to serve on the Judiciary, Government Reform and
the Educational Workforce Committees.

Prior to becoming a congressional candidate, Mr. Carter was ap-
pointed judge of the 277 district court of Williamson County where
he served in that capacity for 20 years. Mr. Carter began his career
with a successful law practice and continued to practice law while
serving as a municipal judge in Round Rock until 1980. Mr. Carter
graduated from the University of Texas School of Law in 1969 after
earning a degree in history from Texas Tech University.

Our second witness is Mr. Johnny Sutton. In 2001, Mr. Sutton
was nominated by President Bush to—and confirmed by the United
States Senate to serve as the United States attorney for the west-
ern district of Texas. As such, Mr. Sutton represents the United
States in criminal and civil matters within that district. Prior to
becoming United States attorney, Mr. Sutton served as an asso-
ciate deputy Attorney General at the U.S. Department of Justice
in Washington and as a policy coordinator for the Bush-Cheney
transition team assigned to the Department of Justice. Mr. Sutton
also served as the criminal justice policy director for then-Governor
George W. Bush from 95 to 2000, advising the Governor on all
criminal justice issues with specific oversight in the areas of crimi-
nal law, prison capacity and management, parole operation and
legislative initiatives.

Prior to his service in the governor’s office, Mr. Sutton worked
as a criminal trial prosecutor in the Harris County district attor-
ney’s office for 8 years. Mr. Sutton graduated from the University
of Texas at Austin where he earned a bachelor’s degree in inter-
national business in 1983 and the University of Texas School of
Law where he earned his JD degree in 1987.

Our third witness today is Dr. Joanna Shepherd. Dr. Shepherd
has recently joined the faculty at the Emory School of Law. Prior
to going to Emory, Dr. Shepherd was an assistant professor of eco-
nomics at Clemson University, John E. Walker, Department of Eco-
nomics, where she had done numerous papers and presentations on
the subject of capital punishment and its deterrent effects. Her re-
search includes econometric studies with a focus on law and eco-
nomics, industrial organization and the economics of crime.

Prior to joining the Clemson University faculty, Dr. Shepherd
served as a visiting assistant professor at Georgia State university
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and as an instructor at Emory University. She earned her Ph.D.
in economics from Emory University and was graduated Summa
Cum Laude from Baylor University with a BA in economics and
international business.

Our final witness today is Mr. Timothy Edgar, who is joining us
from the American Civil Liberties Union where he serves as a leg-
islative counsel in the Washington national office. He is responsible
for defending and promoting civil liberties in the areas of national
security, terrorism and immigration. Mr. Edgar is a Harvard law
school graduate where he served as an editor of the Harvard Law
Review and former clerk with Judge Sandra Lynch of the U.S. Cir-
cuit Court of Appeals for the First Circuit. Prior to joining the
ACLU, Mr. Edgar worked at the law firm of Shay & Gardner. He
has also worked pro bono for a small nonprofit organization. And
in 2003, Mr. Edgar was named pro bono attorney of the year by
the American Arab anti-discrimination committee for his work de-
fending civil liberties after September 11.

It is good to have all of you with us. We have your written state-
ments and they have been examined and will be reexamined. And
I ask unanimous consent to submit them into the record in their
entirety. As we have requested of you all prior to your appearance
here today, folks, we operate on the 5-minute rule. When the red
light appears on your panel in front of you, that means Mr. Scott
and I may come after you if you don’t wind down fairly quickly. I
say that, of course, with tongue in cheek. But in the interest of
time, the amber light will come on first to let you know that the
red light is forthcoming. So keep your eye, judge, on that panel in
front of you and we will start with Mr. Carter.

STATEMENT OF THE HONORABLE JOHN R. CARTER, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. CARTER. Thank you, Chairman Coble, Ranking Member
Scott for holding this important hearing. I am honored to be here
to discuss a bill I introduced, H.R. 2934, the “Terrorist Penalties
Enhancement Act of 2003,” which will provide new and expanded
penalties for those who commit fatal acts of terrorism. I am pleased
that 83 of my colleagues have agreed to cosponsor H.R. 2934, and
I would like to share my interest in this matter. As a former State
district judge for over 20 years, I presided over five capital murder
trials, three of which have resulted in the death penalty. I have a
unique perspective on the criminal system, and I understand the
importance of safety and the need for America to be tough on
criminals. We must protect our neighborhoods from the threat of
violent crimes which unfortunately, in today’s world, includes the
threat of terrorist attacks.

Congress must act to protect U.S. citizens from such attacks and
to bring justice to those who threaten our freedom. It is unimagi-
nable to think that a convicted terrorist responsible for American
deaths could serve his sentence and be released back into the
American streets free to act as he chooses. My straightforward leg-
islation will make any terrorist who Kkills eligible for the Federal
death penalty. This legislation will also deny the same terrorists
any Federal benefits they otherwise may have been eligible to re-
ceive. In my experience as a judge, I have witnessed the death pen-
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alty used as an important tool for deterring crime and saving lives.
I believe it is a tool that can deter acts of terrorism and serve as
a tool for the prosecutors when negotiating sentences. I am pleased
that President George W. Bush has expressed his support for this
legislation.

In a speech at the FBI Academy, President Bush said for the
sake of the American people, Congress should change the law and
give law enforcement officials the same tools they have to fight ter-
ror or that they have to fight other crimes.

This past Monday in Hershey, Pennsylvania, President Bush
again emphasized the inequity in current law. I agree with Presi-
dent Bush. We ought to be sending a strong signal. If you sabotage
a defense installation or a nuclear facility in a way that takes an
innocent life, you ought to get the Federal death penalty. I decided
to run for Congress in response to the greatest domestic terrorist
attack on September 11, 2001. I am sponsoring this legislation
today to put all would-be terrorists on notice that they will receive
the ultimate justice, should they decide to plan and execute a fu-
ture attack.

Mr. Chairman, I thank you for the interest in this legislation. I
look forward to continuing to work together on this very important
issue. Thank you.

[The prepared statement of Mr. Carter follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN R. CARTER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Thank you Chairman Coble and Ranking Member Scott for holding this important
hearing. I am honored to be here today to discuss a bill I have introduced, H.R.
2934, The Terrorist Penalties Enhancement Act of 2003, which will provide new and
expanded penalties to those who commit fatal acts of terrorism. I am pleased that
83 of my colleagues have agreed to cosponsor H.R. 2934, and I would like to share
my interest in this matter.

As a former State District Judge for over 20 years, I have a unique perspective
on the criminal system. I understand the importance of safety and the need for
America to be tough on its criminals. We must protect our neighborhoods from the
threat of violent crimes which, unfortunately in today’s world, includes the threat
of terrorist attacks. Congress must act to protect U.S. citizens from such attacks and
to bring justice to those who threaten our freedom.

It is unimaginable to think that a convicted terrorist responsible for American
deaths could serve his sentence and be released back onto the American streets, free
to act as he chooses. My straight-forward legislation will make any terrorist who
kills eligible for the federal death penalty. This legislation will also deny these same
terrorists any federal benefits they otherwise may have been eligible to receive. In
my experience as a Judge, I have witnessed the death penalty used as an important
tool in deterring crime and saving lives. I believe it is also a tool that can deter
acts of terrorism. It protects witnesses in capital punishment cases, and it serves
as a tool for prosecutors when negotiating sentences.

I am pleased that President George W. Bush has leant his support towards my
legislation. In a speech to the FBI Academy, President Bush said, “For the sake of
the American people, Congress should change the law, and give law enforcement of-
ficials the same tools they have to fight terror that they have to fight other crime.”
This past Monday in Hershey, Pennsylvania, President Bush again emphasized the
inequity in current law. I agree with President Bush, “We ought to be sending a
strong signal: If you sabotage a defense installation or nuclear facility in a way that
takes an innocent life, you ought to get the death penalty, the federal death pen-
alty.”

I decided to run for Congress in response to the greatest domestic terrorist attack
in history on September 11, 2001. I am sponsoring this legislation today to put all
would-be terrorists on notice that they will receive the ultimate justice should they
decide to plan a future attack.
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Mr. Chairman, thank you for your interest in this legislation. I look forward to
continuing to work together on this important issue.

Mr. CoBLE. You must have taken my admonition.
Mr. CARTER. I am scared to death of you, Mr. Chairman.
Mr. COBLE. Mr. Sutton.

STATEMENT OF THE HONORABLE JOHNNY SUTTON, U.S. AT-
TORNEY, WESTERN DISTRICT OF TEXAS, U.S. DEPARTMENT
OF JUSTICE

Mr. SuTrTON. Mr. Chairman, Ranking Member Scott, Members of
the Subcommittee, thank you for the opportunity to appear before
you today to discuss H.R. 2934 and the importance of the death
penalty in terrorism prosecutions. Judge Carter, on behalf of the
Department of Justice, I especially want to thank you for your
leadership on this issue and for introducing this important piece of
legislation. In the war on terrorism, prosecutors must be equipped
with every possible weapon that can help to prevent and deter ter-
rorist conduct before it occurs. We need to be able to severely pun-
ish terrorism when it does happen and help victims whose lives
have been affected by this crime find justice.

Following the tragedy of September 11, Congress wisely acted to
improve and enhance the capabilities of Federal law enforcement
to fight terrorism by overwhelmingly passing the USA PATRIOT
Act. On a variety of fronts, the PATRIOT Act has provided tremen-
dous tools for preventing terrorist acts and prosecuting terrorists.
The PATRIOT Act has effectively removed obstacles that prevented
crucial information sharing between intelligence and law enforce-
ment officers. It has brought Federal law enforcement, Federal
criminal law to date with new technology, thus leveling the playing
field for investigators and prosecutors. And it has increased the
maximum sentences for a number of terrorist-related offenses.

Despite these positive developments, more can and should be
done, including the passage of this bill. H.R. 2934 is important be-
cause it will ensure that all terrorists who cause death in the
course of their terroristic acts will be eligible for the death penalty
if the facts warrant such a punishment. Under current law, some
terrorist offenses that could result in the death of American citi-
zens do not provide for the death penalty or even for a sentence
of life in prison as an available punishment.

For example, a terrorist who is convicted of attacking a nation
defense installation, sabotaging a nuclear facility or destroying a
power plant cannot receive the death penalty even if his crime re-
sults in mass casualties. H.R. 2934 would change the law to make
the perpetrator of all terrorist acts resulting in death, including the
ones I just mentioned, eligible for the death penalty. Increasing the
potential penalties for all crimes of terrorism will send a clear mes-
sage to would-be terrorists that the murder of innocent Americans
will be punished to the full extent allowed under our Constitution.

Because the consequences of these cases are so serious and the
stakes are so high, lawmakers must always approach any expan-
sion of the death penalty with caution and careful deliberation. As
an experienced prosecutor, both at the State and Federal level in
my home State of Texas, I have had significant experience in deal-
ing with death penalty cases. As a local prosecutor, I personally
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tried 3 capital murder cases in which the death penalty was im-
posed. Also during those years, I considered a number of cases in
which the State decided not to seek the death penalty. I have per-
sonally witnessed an execution. I understand the gravity of the ul-
timate punishment on the perpetrator and victims of these crimes.
During my time as U.S. Attorney in the western district of Texas,
my office has considered 25 defendants charged with crimes eligible
for the death penalty. My office has sought the death penalty in
only one of those cases. In that case, the defendant was convicted
and the jury imposed a sentence of death.

Seeking and applying the death penalty is serious and sobering
business. There 1s a great responsibility in the exercise of prosecu-
torial discretion in this area. The Department of Justice has taken
this responsibility seriously. Through its formal review process, the
Department carefully reviews the applicability of the death penalty
inlfqvery possible case all the way up to the Attorney General him-
self.

H.R. 2934 will not change this. I do not favor liberally expanding
the number or the types of crimes that may be punished by death.
But in the fight against terrorism where there are real dangers of
mass casualties, we should have every appropriate tool at our dis-
posal for dealing with those who commit or would commit such hor-
rible crimes of violence against our Nation and our citizens. H.R.
2934 is an important contribution to that end.

Mr. Chairman, thank you again for inviting me to appear before
the Subcommittee today. On behalf of the Department of Justice,
I cannot thank you and your colleagues enough for your leadership
and support that you all have provided on the war on terror. It is
my pleasure to support House bill 2934 and I look forward to the
opportunity to respond to any questions you may have.

Mr. CoBLE. Thank you, Mr. Sutton.

[The prepared statement of Mr. Sutton follows:]

PREPARED STATEMENT OF JOHNNY SUTTON

Mr. Chairman, Ranking Member Scott, members of the subcommittee, thank you
for the opportunity to appear before you today to discuss H.R. 2934, the “Terrorist
Penalties Enhancement Act of 2003,” and the importance of the death penalty in
terrorism prosecutions. Mr. Carter, on behalf of the Department of Justice, I espe-
cially want to thank you for your leadership on this issue and for introducing this
important piece of legislation.

In the war on terrorism, prosecutors must be equipped with every possible weap-
on that can help to prevent and deter terrorist conduct before it occurs, severely
punish such conduct when it does occur, and help find justice for those whose lives
have been affected by crimes of terror.

Following the tragedy of 9/11, Congress wisely acted to improve and enhance fed-
eral law enforcement’s terrorism fighting capabilities by overwhelmingly passing the
USA PATRIOT Act. On a variety of fronts, the PATRIOT Act has provided tremen-
dous tools for preventing terrorist acts and prosecuting terrorists. Among other
things, the PATRIOT Act has effectively removed obstacles to crucial information-
sharing between intelligence and law enforcement professionals, it has brought fed-
eral criminal law up-to-date with new technology, thus leveling the playing field for
investigators and prosecutors, and it has increased the maximum sentences for a
number of terrorism-related offenses. Despite these positive developments, more can
and should be done, including the passage of H.R. 2934.

H.R. 2934 is important, because it will ensure that all terrorists who cause death
in the course of their terroristic acts will be eligible for the death penalty if the facts
warrant such a punishment. Under current law, some terrorist offenses that result
in the death of American citizens do not provide for the death penalty or even for
a sentence of life in prison as an available punishment. For example, a terrorist who
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is convicted of attacking a national defense installation, sabotaging a nuclear facil-
ity, or destroying a power plant cannot receive the death penalty, even if his crime
results in mass casualties. As the President stated just two days ago, on April 19,
2004, this “makes no sense to me. We ought to be sending a strong signal: if you
sabotage a defense installation or nuclear facility in a way that takes an innocent
life, you ought to get the death penalty, the federal death penalty.”

H.R. 2934 would change the law to make the perpetrators of all terrorist acts re-
sulting in death, including these, eligible for the death penalty. Increasing the po-
tential penalties for all crimes of terrorism will serve as a reminder to would-be ter-
rorists that the murder of innocent Americans will be punished to the fullest extent
allowed under our Constitution.

As an experienced prosecutor at both the state and federal levels in my home
state of Texas, I have had significant experience with death penalty cases. As a local
prosecutor, I have personally tried three cases in which the death penalty was im-
posed, and considered a number of cases in which the State decided not to seek the
death penalty. I have personally witnessed an execution, and understand the grav-
ity of the ultimate punishment on both the perpetrator and victims of crime. During
my tenure as the U.S. Attorney for the Western District of Texas, my office has con-
sidered 25 defendants charged with crimes eligible for the death penalty. My office
has sought the death penalty in only one of those cases. In that case, the defendant
was convicted, and the jury imposed the death penalty. Seeking and applying the
death penalty is serious and sobering business. There is great responsibility in the
exercise of prosecutorial discretion in this area. The Department of Justice has
taken this responsibility seriously. Through its formal review process, the Depart-
ment carefully reviews the applicability of the death penalty in every possible case,
all the way up to the Attorney General. H.R. 2934 would not change this. I do not
favor liberally expanding the number and types of crimes that may be punished by
death. But in the fight against terrorism, we should have every tool at our disposal
for dealing with those who commit or would commit such horrendous crimes of vio-
lence against our nation and our citizens. H.R. 2934 is an important contribution
to that end.

Mr. Chairman, again, thank you for inviting me to appear before your Sub-
committee today. On behalf of the Department of Justice, I cannot thank you and
your colleagues enough for the leadership and support you have provided in the war
on terror. It is my pleasure to support H.R. 2934, and I look forward to the oppor-
tunity to respond to any questions that you might have.

Mr. CoBLE. Dr. Shepherd.

STATEMENT OF JOANNA SHEPHERD, PhD., VISITING
ASSISTANT PROFESSOR, EMORY LAW SCHOOL

Ms. SHEPHERD. Chairman Coble, Ranking Member Scott and
Members of the Subcommittee, thank you for having me here today
to discuss the issues relating to H.R. 2934. As a Ph.D. Economist,
the primary focus of my research has been the empirical analysis
of crime. I have studied the deterrent effect of capital punishment
extensively. I have three published studies on the topic and I am
currently working on another study and a book.

Today I am going to briefly speak about three things: First I will
speak on the early studies on whether capital punishment had a
deterrent effect. The studies produced mixed results. Some found
deterrence and others did not. Second, I will describe the modern
studies from the past decade including my own studies. There have
been 13 modern economic studies on the deterrent effect of capital
punishment. All find that executions significantly deter murders.
Finally, I will discuss what existing studies might be able to tell
us about whether capital punishment could deter terrorism. Let me
add that this testimony will only address deterrence. It will not
consider any of the other possible issues of capital punishment
such as moral problems, the socioeconomic patterns of who is exe-
cuted or the dangers of executing innocent people.
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First the early studies: The debate and the economics literature
began with Isaac Ehrlich’s two papers in the 1970’s. Ehrlich was
the first to study capital punishment’s deterrent effect using multi-
variate regression analysis. Multivariate regression analysis al-
lowed Ehrlich to separate the effects on murder of many different
factors such as the racial and age composition of the population,
average income, unemployment, and the execution rate. Ehrlich’s
first paper used time series analysis, 36 years of overall U.S. data
from 1933 to 1969. His second paper used cross-section analysis, 1
year of data from all 50 States.

Both of Ehrlich’s studies found significant deterrent effects. In
fact, he estimated each execution resulted in about 8 fewer mur-
ders. Ehrlich’s finding was controversial and loosed a flood of inter-
est in statistical analysis of capital punishment. The papers that
immediately followed Ehrlich used his original data or slight exten-
sions and slightly different statistical methods. Many found that
executions deter murder but others did not. The results were
mixed. However, almost all of the early studies suffered from major
flaws because they either used time series data or cross-section
data. For technical reasons that economists agree on, these types
of data are imperfect for measuring deterrence. The techniques
have been become obsolete in situations where better panel data
are available.

Panel data are data from several units like the 50 States or all
U.S. counties over several years. Panel data techniques fix many
of the problems associated with the data that early studies used.
Now let’s talk about the modern studies. 13 economic studies on
capital punishment’s deterrent effect have been conducted in the
past decade. Most use new improved panel data and modern statis-
tical techniques. They all use multivariate regression analysis to
separate the effect on murder, of executions, demographics, eco-
nomic factors, et cetera.

The studies are unanimous. All 13 of them find a deterrent ef-
fect. I have conducted three of these studies. My first study used
20 years of data from all U.S. counties to measure the effect of
county differences on murder. My second paper used monthly data
from all U.S. States for 22 years to measure the short-term effect
of capital punishment. This paper also looks at different categories
of murder to determine which kinds of murder are deterred by exe-
cutions. The third study looks at the effect on murders of the
1970’s Supreme Court moratorium on executions. All of my papers
find a deterrent effect.

Moreover, I find that all categories of murder are deterred by the
death penalty, even so-called crimes of passion. My results predict
that each execution deters somewhere between 3 and 18 murders.
The other 10 modern economics papers used different methods and
different data than my own, but all find a significant deterrent ef-
fect.

Finally, let’s talk about what if anything the studies might be
able to tell us about whether capital punishment deters terrorism.
Unfortunately, there is not yet any empirical research specifically
on capital punishment and terrorism. Some people might think
that all terrorists are undeterrable fanatics. In fact, it might even
be suggested that capital punishment could increase terrorism if
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potential terrorists view executions as their ticket to holy mar-
tyrdom.

However, the indirect evidence from the other studies suggest
that this may not be the case for three reasons: First, research
shows that capital punishment deters every kind of murder that
has been studied. This includes many kinds of murderers like ter-
rorists who might not seem to be deterrable. My own paper found
the death penalty has a deterrent effect on all categories of murder
including crimes of passion and intimate murders that many people
think are undeterrable. Second, capital punishment could have an
overall deterrent effect on terrorism even if many terrorists are not
influenced by capital punishment. To give a deterrent effect, all
that is necessary is that a small fraction of terrorists are deterred.
Obviously, the death penalty does not deter all murders, but it does
deter a small important fraction of them. Third, although there are
exceptions, news accounts

Mr. CoBLE. Dr. Shepherd, if you could wrap up.

Ms. SHEPHERD. News accounts are replete with accounts of al-
leged terrorists who fight strenuously in court to get life imprison-
ment instead of the death penalty. These terrorists obviously view
executions as a worse penalty than life in prison. If executions are
a harsher penalty, then some terrorists should be deterred by
them. Thanks again for having me, and I look forward to answer-
ing any questions you may have.

[The prepared statement of Ms. Shepherd follows:]

PREPARED STATEMENT OF JOANNA M. SHEPHERD
I. INTRODUCTION AND SUMMARY

Recent research on the relationship between capital punishment and crime has
created a strong consensus among economists that capital punishment deters crime.
Early studies from the 1970s and 1980s reached conflicting results. However, recent
studies have exploited better data and more sophisticated statistical techniques. The
modern studies have consistently shown that capital punishment has a strong deter-
rent effect, with each execution deterring between 3 and 18 murders. This is true
even for crimes that might seem not to be deterrable, such as crimes of passion.

No research has yet focused specifically on whether capital punishment deters ter-
rorism. It is conceivable that some terrorists are undeterrable, as are some who
commit other murders. Indeed, the application of the death penalty might conceiv-
ably induce some terrorist acts, as terrorists seek martyrdom. However, the perva-
sive consistency of capital punishment’s deterrence of other kinds of murder sug-
gests that capital punishment would deter at least some terrorist murders.

One caution: that capital punishment deters murder does not necessarily dem-
onstrate that imposing capital punishment is good policy. In addition to the benefits
from deterrence, other factors must also be considered, such as capital punishment’s
morality, the socio-economic patterns with which executions are imposed, and the
dangers of executing the innocent. These other factors are beyond this testimony’s
scope.

I proceed as follows. After Part II explains my qualifications, Part III discusses
early research on whether capital punishment deters crime. Part IV describes mod-
ern studies, and Part V discusses the degree to which current research can be ap-
plied to terrorism.

II. MY BACKGROUND AND QUALIFICATIONS.

I received my Ph.D. in Economics from Emory University in 2002, with fields of
specialization in Law & Economics and Econometrics. Since then, I have been on
the faculty at the John E. Walker Department of Economics at Clemson University,
in Clemson, South Carolina. I am currently beginning an appointment at the Emory
University School of Law, in Atlanta, Georgia. I will also teach in Emory’s econom-
ics department. I have frequently published articles in peer-reviewed journals, and
I have published a book.



12

The primary focus of my research has been the empirical analysis of crime. One
of my research interests has been on whether capital punishment deters crime. I
have published three articles on the topic in peer-reviewed journals, and I have an-
other working paper underway. I am also in the process of creating a related book.
I have presented this research widely around the country at seminars and profes-
sional meetings. I have also discussed the work frequently in the popular media, in-
cluding internationally on BBC radio. My research on capital punishment and deter-
rence places me among the leading experts on the issue.

III. EARLY LITERATURE ON CAPITAL PUNISHMENT AND DETERRENCE.

In the U.S., the deterrence issue has been a topic of hot debate for decades. The
initial participants in the debate were psychologists and criminologists. Their re-
search was either theoretical or based on comparisons of crime patterns in states
with and without capital punishment. However, because they did not use multiple-
regression statistical techniques, the analyses were unable to distinguish the effect
on murder of capital punishment from the effects of other factors. !

The debate in the economics literature began with Isaac Ehrlich’s two papers in
1975 and 1977.2 Ehrlich was the first to study capital punishment’s deterrent effect
using multivariate regression analysis. In contrast to earlier methods, this approach
allowed Ehrlich to separate the effects of many different factors on murder.

Ehrlich’s 1975 paper examined U.S time-series data for the period 1933-1969.
Time-series data are data for one unit (for Ehrlich, for the entire U.S.) over several
time periods. He tested the effect on national murder rates of deterrent variables
(the probabilities of arrest, conviction, and execution), demographic variables (popu-
lation, fraction of nonwhites, fraction of people age 14-24), economic variables (labor
force participation, unemployment rate, real per capita permanent income, per cap-
ita government expenditures, and per capita expenditures on police), and a time
variable. He found a statistically significant negative relationship between the mur-
der rate and execution rate, indicating a deterrent effect. Specifically, he estimated
that each execution resulted in approximately seven or eight fewer murders.

Ehrlich’s 1977 paper studied cross-sectional data from the fifty states in 1940 and
1950. That is, instead of his first paper’s approach testing how the total U.S. murder
rate changed across time as the execution rate changed, Ehrlich now explored the
relationship during a single year between each of the states’ execution rates and
their murder rates. Cross-sectional data are data from several units (here, the fifty
states) for one time period (1940 or 1950).

Again, Ehrlich used multivariate regression analysis to separate the effect on
murder of different factors. He included deterrent variables (probabilities of convic-
tion and execution, median time spent in prison, and a dummy variable distin-
guishing executing states from non-executing states), demographic variables (state
population, urban population, percent of nonwhites, and percent of people age 15—
24 and 25-34), and economic variables (median family income and percent of fami-
lies with income below half of the median income). Again, his findings indicated a
substantial deterrent effect of capital punishment on murder.

Ehrlich’s finding loosed a flood of interest in econometric analysis of capital pun-
ishment and deterrence. The papers that immediately followed Ehrlich used his
original data (1933-1969 national time-series or 1940 and 1950 state level cross sec-
tion) and variants of his econometric model. Many found a deterrent effect of capital
punishment, but others did not. For example, using Ehrlich’s data, all of the fol-
lowing found a deterrent effect: Yunker, Cloninger, and Ehrlich and Gibbons.3 In
contrast, Bowers and Pierce; Passel and Taylor; and Hoenack and Weiler find no
deterrence when they use the same data with alternative specifications.4 Similarly,
McAleer and Veall, Leamer, and McManus, find no deterrent effect when different

1For example, J.T. Sellin, J. T., The Death Penalty (1959); H. Eysenck, Crime and Personality
(1970).

2Jsaac Ehrlich, The Deterrent Effect of Capital Punishment: A Question of Life and Death,
65 Am. Econ. Rev. 397 (1975); Isaac Ehrlich, Capital Punishment and Deterrence: Some Further
Thoughts and Additional Evidence, 85 J. Pol. Econ. 741 (1977)

3James A. Yunker, Is the Death Penalty a Deterrent to Homicide? Some Time Series Evi-
dence, 5 Journal of Behavioral Economics 45 (1976); Dale O. Cloninger, Deterrence and the
Death Penalty: A Cross-Sectional Analysis, 6 Journal of Behavioral Economics 87 (1977); Isaac
Ehrlich & Joel Gibbons, On the Measurement of the Deterrent Effect of Capital Punishment
and the Theory of Deterrence 6 Journal of Legal Studies 35 (1977).

4W. J. Bowers & J.L. Plerce The Illusion of Deterrence in Isaac Ehrlich’s work on Capital

Punishment, 85 Yale Law Journal 187 (1975); Peter Passell & John B. Taylor, The Deterrent
Effect of Capital Punishment: Another View, 67 American Economic Review 445 (1977); Stephen
A. Hoenack & William C. Weiler, A Structural Model of Murder Behavior and the Criminal Jus-
tice System, 70 American Economic Review 327 (1980).
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variables are included over the same sample period.5 Finally, Black and Orsagh find
mixed results depending on the cross-section year they use.®

In the late 1980s and 1990s, a second-generation of econometric studies extended
Ehrlich’s national time-series data or used more recent cross-sectional data. As be-
fore, some papers found deterrence while others did not. For example, Layson and
Cover and Thistle use an extension of Ehrlich’s national time-series data, covering
up to 1977.7 Although Layson finds a significant deterrent effect of executions,
Cover and Thistle correct for data flaws—nonstationarity—and find no deterrent ef-
fect. Chressanthis employs national time-series data covering 1966 through 1985
and finds a deterrent effect.8 In contrast, Grogger uses daily data for California dur-
ing 1960-1963 and finds no deterrent effect.®

However, most of the early studies—both the first wave and the second genera-
tion—suffered from fundamental flaws: they suffered important data limitations be-
cause they used either national time-series or cross-section data. Using national
time-series data created a serious aggregation problem. Any deterrence from an exe-
cution should affect the crime rate only in the executing state; one state’s high exe-
cution rate would not be expected to change the rate in nearby states, where the
first state’s laws and courts lack criminal jurisdiction.

Aggregation dilutes such distinct effects, creating “aggregation bias.” For example,
suppose that the following happens concurrently: the murder rate in a state with
no executions randomly increases at the same time that the murder rate drops in
a state with many executions. Aggregate data might incorrectly lead to an inference
of no deterrence; the aggregate data, with the two states lumped together, would
show an increase in executions leading to no change in the murder rate.

Cross-sectional studies also suffer serious problems. Most importantly, they pre-
clude any consideration of what happens to crime, law enforcement, and judicial
processes over time. Cross-section data also prevent researchers from controlling for
jurisdiction-specific characteristics that could be related to murder, such as a violent
culture in southern states.10

Several authors expressed similar data concerns with time-series and cross-sec-
tion data and called for new research using panel data, as I now discuss.!!

IV. MODERN STUDIES OF CAPITAL PUNISHMENT’S DETERRENT EFFECT.

Most recent studies have overcome the fundamental problems associated with na-
tional time-series and cross-section data by using panel-data techniques. Panel data
are data from several units (the fifty states or all U.S. counties) over several dif-
ferent time periods; that is, panel data follow a cross-section over time. For example,
a panel dataset might include data on each of the fifty states, or even on each U.S.
county, for a series of years.

These improved data allow researchers to capture the demographic, economic, and
jurisdictional differences among U.S. states or counties, while avoiding aggregation
bias. Furthermore, panel data produce many more observations than cross-section
or time-series data, enabling researchers to estimate any deterrent effect more pre-
cisely. In addition to enjoying the benefits of panel data, recent studies have access
to more recent data that make conclusions more relevant for the current environ-
ment.

5Michael McAleer & Michael R. Veall, How Fragile are Fragile Inferences? A Re-Evaluation
of the Deterrent Effect of Capital Punishment, 71 Review of Economics and Statistics 99 (1989);
Edward E. Leamer, Let’s Take the Con out of Econometrics, 73 American Economic Review 31
(1983); Walter S. McManus, Estimates of the Deterrent Effect of Capital Punishment: The Im-
portance of the Researcher’s Prior Beliefs, 93 Journal of Political Economy 417 (1985).

6T. Black & T. Orsagh, New Evidence on the Efficacy of Sanctions as a Deterrent to Homi-
cide, 58 Social Science Quarterly 616 (1978).

7Stephen A. Layson, Homicide and Deterrence: A Reexamination of the United States Time-
Series Evidence, 52 Southern Economic Journal 68 (1985); James P. Cover & Paul D. Thistle,
Time Series, Homicide, and the Deterrent Effect of Capital Punishment, 54 Southern Economic
Journal 615 (1988).

8George A. Chressanthis, Capital Punishment and the Deterrent Effect Revisited: Recent
Time-Series Econometric Evidence, 18 Journal of Behavioral Economics 81 (1989).

9 Jeffrey Grogger, The Deterrent Effect of Capital Punishment: An Analysis of Daily Homicide
Counts, 85 J. of the American Statistical Association 295 (1990).

10 Technically, cross-sectional studies are affected by unobserved heterogeneity that cannot be
controlled for in the absence of time variation. The heterogeneity is caused by jurisdiction-spe-
cific characteristics that may correlate with other variables of the model, resulting in biased,
incorrect estimates.

11 See, e.g., Samuel Cameron, A Review of the Econometric Evidence on the Effects of Capital
Punishment, 23 Journal of Socio-Economics 197 (1994) and K.L. Avio, Capital Punishment, in
The New Palgrave Dictionary of Economics and the Law (Peter Newman, ed. 1998).
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Using improved data and more sophisticated regression techniques, thirteen pa-
pers have been written in the economics literature in the past decade. Their conclu-
sion is unanimous: all of the modern papers find a significant deterrent effect.

I now briefly discuss the modern research in the economics literature from the
past decade, beginning with the studies in which I have been involved. I group the
papers into those that use panel-data techniques and those using other techniques.

A. Modern Papers using Panel-Data Techniques.

1. Hashem Dezhbakhsh, Paul H. Rubin, and I examine whether deterrence exists
using county-level panel data from 3,054 U.S. counties over the period 1977 to
1996.12 This is the only study to use county-level data, allowing us to estimate bet-
ter the demographic, economic, and jurisdictional differences among U.S. counties
that can affect murder rates. Moreover, the large number of county-level observa-
tions extends the empirical tests’ reliability.13

We find a substantial deterrent effect; both death row sentences and executions
result in decreases in the murder rate. A conservative estimate is that each execu-
tion results in, on average, 18 fewer murders. Our main finding, that capital pun-
ishment has a deterrent effect, is robust to many different ways of performing the
statistical analysis.14

2. In another paper, I use state-level, monthly panel data from 1977-1999 to ex-
amine two important questions in the capital punishment literature.1® First, I inves-
tigate the types of murders deterred by capital punishment. Some people in the de-
bate on capital punishment’s deterrent effect believe that certain types of murder
are not deterrable. They claim that murders committed during interpersonal dis-
putes, murders by intimates, or noncontemplated crimes of passion are not inten-
tionally committed and are therefore nondeterrable. Others argue that the brutality
of executions incites criminals and increases the rates of stranger murders.

To the contrary, I find that the combination of death row sentences and execu-
tions deters all types of murders: murders between intimates, acquaintances, and
strangers, crime-of-passion murders and murders committed during other felonies,
and murders of African-American and white people.1¢ I estimate that each death
row sentence deters approximately 4.5 murders and that each execution deters ap-
proximately 3 murders.

The second important issue that I address is the impact on deterrence of execu-
tion delays. In 1996, Congress passed the Anti-Terrorism and Effective Death Pen-
alty Act of 1996 that limits federal habeas review in capital cases. If criminals pre-
fer lengthy death row waits to short ones, as their numerous appeals and requests
for stays suggest, then shortening the time until execution could increase the death
penalty’s deterrent impact.

I find that shorter waits on death row increase deterrence. Specifically, one extra
murder is deterred for every 2.75-years reduction in the death-row wait before each
execution.

3. Hashem Dezhbakhsh and I use state-level panel data from 1960-2000 to exam-
ine capital punishment’s deterrent effect.1? This is the only study to use data from
before, during, and after the 1972-1976 Supreme Court moratorium on executions.
Our study advances the deterrence literature by exploiting an important char-
acteristic that other studies overlooked: the experimental nature of the Supreme
Court moratorium.

First, we perform before-and-after moratorium comparisons by comparing the
murder rate for each state immediately before and after it suspended or reinstated
the death penalty. These before-and-after comparisons are informative because
many factors that affect crime—e.g., law enforcement, judicial, demographic, and
economic variables—change only slightly over a short period of time. In addition,

12Hashem Dezhbakhsh, Paul Rubin, and Joanna M. Shepherd, Does Capital Punishment
Have a Deterrent Effect? New Evidence from Postmoratorium Panel Data, 5 American Law and
Economics Review 344 (2003).

13 Technically, it extends the analysis’ degrees of freedom, increases variability, and reduces
colinearity among variables.

14The deterrent effect remains with different choices of functional form (double-log, semi-log,
or linear), state-level vs. county-level analysis, sampling period, endogenous vs. exogenous prob-
abilities, and level vs. ratio specification of the main variables.

15 Joanna M. Shepherd, Murders of Passion, Execution Delays, and the Deterrence of Capital
Punishment, 33 Journal of Legal Studies (forthcoming 2004).

16 Intimates are defined as spouses, common-law spouses, parents, children, siblings, in-laws,
step-relations, and other family. Crime-of-passion murders include lovers’ triangles, murders by
babysitters, brawls under alcohol, brawls under drugs, arguments over money, other arguments,
and abortion-murders (abortions performed during the murder of the mother).

17Hashem Dezhbakhsh and Joanna M. Shepherd, The Deterrent Effect of Capital Punish-
ment: Evidence from a “Judicial Experiment,” (Emory University Working Paper, 2003).
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the moratorium began and ended in different years in different states. Considering
the different start and end dates, the duration of the moratorium varied consider-
ably across states, ranging from four to thirty years. Observing similar changes in
murder rates immediately after the same legal change in different years and in var-
ious states provides compelling evidence of the moratorium’s effect on murder.

The before-and-after comparisons reveal that as many as 91 percent of states ex-
perienced an increase in murder rates after they suspended the death penalty. In
about 70 percent of the cases, the murder rate dropped after the state reinstated
the death penalty.

We supplement the before-and-after comparisons with time-series and panel-data
regression analyses that, unlike many existing studies, uses both pre- and
postmoratorium data. The regressions disentangle the impact of the moratorium
itself on murder from the effect of actual executions on murder; we find that the
moratorium has a significant positive effect on murder and that executions have sig-
nificant negative effects on murder. These estimates suggest that both adopting a
capital statute and exercising it have strong deterrent effects.1®

4. John R. Lott, Jr. and William M. Landes use state-level panel data from 1977
to 1995 to examine whether right-to-carry concealed handgun laws deter multiple-
victim public shootings.1? Included in their analysis are tests of the deterrent effect
of executions on murder. The authors find that right-to-carry concealed handgun
laws do result in fewer multiple victim public shootings. They also find that execu-
tions have a significant deterrent effect on the overall murder rate. Specifically, a
one percent increase in the execution rate is associated with a seven percent decline
in the overall murder rate.

5 and 6. Two papers by FCC economist Paul Zimmerman find a deterrent effect.20
Zimmerman uses state-level panel data from 1978 to 1997 to examine the relation-
ship between state execution rates and murder rates. In a second paper, he employs
state-level panel data from 1978-2000 to examine which execution methods have
the strongest deterrent effects. In both papers, Zimmerman finds a significant deter-
rent effect of capital punishment. He estimates that each execution deters an aver-
age of 14 murders and that executions by electrocution have the strongest impact.

7. H. Naci Mocan and R. Kaj Gittings use state-level panel data from 1977 to 1997
to examine the relationship between executions, commutations, and murder.2!
Again, the authors find a significant deterrent effect; they estimate that each execu-
tion deters an average of 5 murders. Their results also indicate that both com-
muting death-row prisoners’ sentences and removing them from death row cause in-
creases in murder. Specifically, each commutation results in approximately five
extra murders and each removal from death row generates one additional murder.

8. Another recent paper by Lawrence Katz, Steven D. Levitt, and Ellen
Shustorovich uses state-level panel data covering the period 1950 to 1990 to meas-
ure the relationship between prison conditions, capital punishment, and crime
rates.22 They find that the death rate among prisoners (a proxy for prison condi-
tions) has a significant, negative relationship with overall violent crime rates and
property crime rates. As expected, the execution rate has no statistically significant
relationship with overall violent crime rates (which consist mainly of robbery and
aggravated assault rates) and property crime rates; that is, executions have no ef-
fect on non-capital crimes. In several estimations, both the prison death rate and
the execution rate are found to have significant, negative relationships with murder

18 We also confirm that our results hold up to changes in our choice of regressors, estimation
method, and functional form. The deterrent variables’ coefficients are remarkably consistent in
sign and significance across 84 different regression models. In addition, we verify that the nega-
tive relationship between the death penalty and murder is not a spurious finding. Before-and-
after moratorium comparisons and regressions reveal that the death penalty does not cause a
decrease in property crimes, suggesting that the deterrent effect is not reflecting general trends
in crime.

19 John R. Lott, Jr. & William M. Landes, Multiple Victim Public Shootings, Bombings, and
Right-to-Carry Concealed Handgun Laws: Contrasting Private and Public Law Enforcement,
(John M. Olin Law & Economics Working paper No. 73, University of Chicago Law School, 2000)

20Paul R. Zimmerman, Estimates of the Deterrent Effect of Alternative Execution Methods
in the United States: 1978-2000, American Journal of Economics and Sociology (forthcoming);
Paul R. Zimmerman, State Executions, Deterrence, and the Incidence of Murder, Journal of Ap-
plied Economics (forthcoming).

21H. Naci Mocan and R. Kaj Gittings, Getting Off Death Row: Commuted Sentences and the
Deterrent Effect of Capital Punishment, 46 Journal of Law and Economics 453 (2003).

22 Lawrence Katz, Steven D. Levitt, & Ellen Shustorovich, Prison Conditions, Capital Punish-
ment, and Deterrence, 5 American Law and Economics Review 318 (2003).
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rates. The deterrent effect of executions is especially strong in the estimations that
control for the economic and demographic differences among states.23

B. Modern Papers Using Other Techniques

9. Instead of a panel-data study, Dale O. Cloninger and Roberto Marchesini con-
duct a portfolio analysis in a type of controlled group experiment: the Texas unoffi-
cial moratorium on executions during most of 1996.24 They find that the morato-
rium appears to have caused additional homicides and that murder rates signifi-
cantly decreased after the moratorium was lifted.

10. Harold J. Brumm and Dale O. Cloninger use cross-sectional data covering 58
cities in 1985 to distinguish between criminals’ perceived risk of punishment and
the ex-post risk of punishment measured by arrest rates, conviction rates, or execu-
tion rates.25 They find that the perceived risk of punishment, including the prob-
ability of execution, is negatively and significantly correlated with the homicide
commission rate.

11. James A. Yunker tests the deterrence hypothesis using two sets of post-mora-
torium data: state cross-section data from 1976 and 1997 and national time-series
data from 1930-1997.26 He finds a strong deterrent effect in the time-series data
that disappears when the data are limited to the 1930-1976 period. Therefore, he
concludes that postmoratorium data is critical in testing of the deterrence hypoth-
esis.

12 and 13. Two other papers, one by Isaac Ehrlich and Zhigiang Liu and the other
by Zhigiang Liu, use Ehrlich’s original state-level, cross-section data.2? The study
by Ehrlich and Liu offers a theory-based sensitivity analysis of estimated deterrent
effects and finds that executions have a significant deterrent effect. Liu’s study uses
switching regression techniques in estimations that take into account the endoge-
?ous nature of the status of the death penalty. He also finds a strong deterrent ef-

ect.

V. APPLICATION OF THE RESEARCH TO TERRORISM.

To predict perfectly whether the Terrorist Penalties Enhancement Act of 2003
(H.R. 2934) will decrease terrorist acts, we would need research that focuses specifi-
cally on the application of capital punishment to terrorists. Unfortunately, this re-
search does not yet exist. However, it is still worth discussing indirect evidence
about whether terrorists, like other potential murderers, can be deterred.

It is probable that capital punishment cannot deter some terrorists. For example,
the death penalty would not have deterred the September 11 terrorists or suicide
bombers. Similarly, the death penalty does not deter all potential perpetrators of
any type of murder; in states with the death penalty for first-degree murder, people
still commit many murders in the first degree.

Even if the death penalty does not deter all terrorists, it can still have an overall
deterrent effect if it deters some terrorists. Although some fanatics may not be
deterrable, the death penalty will decrease terrorism as long as there are a few po-
tential terrorists who prefer imprisonment to death.

Similarly, many people who commit crimes of passion may well be undeterrable.
The emotion of the moment may overcome their self-control. However, my research,
discussed above, shows that the death penalty has a deterrent effect on crimes of
passion, taken as a group.28 Although the death penalty may not deter all, or even
most, crimes of passion, it deters some of them.

However, there may be no reduction in terrorism if the death penalty induces as
much terrorism as it deters. Indeed, the application of the death penalty might con-
ceivably induce a net increase in terrorism if many terrorists view the death penalty
as a means to glorious martyrdom.

However, both research and current examples suggest that, although some terror-
ists are undeterrable fanatics, a substantial number do respond to incentives in the

23 The authors’ accompanying commentary focuses on other aspects of their results.

24Dale O. Cloninger & Roberto Marchesini, Execution and Deterrence: A Quasi-Controlled
Group Experiment, 35 Applied Economics 569 (2001).

25Harold J. Brumm and Dale O. Cloninger, Perceived Risk of Punishment and the Commis-
sion of Homicides: A Covariance Structure Analysis, 31 Journal of Economic Behavior and Orga-
nization 1 (1996).

26 James A. Yunker, A New Statistical Analysis of Capital Punishment Incorporating U.S.
Postmoratorium Data, 82 Social Science Quarterly 297 (2002).

27Isaac Ehrlich & Zhigiang Liu, Sensitivity Analysis of the Deterrence Hypothesis: Lets Keep
the Econ in Econometrics, 42 Journal of Law and Economics 455 (1999); Zhigiang Liu, Capital
Punishment and the Deterrence Hypothesis: Some New Insights and Empirical Evidence, East-
ern Economic J. (forthcoming)

28 Shepherd, supra note 15.
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way that other potential murderers do. For example, Lott and Landes showed that
potential perpetrators of multiple-victim mass shootings are deterred in states that
permit citizens to carry concealed weapons; in such states, a greater chance exists
that the perpetrators will be shot.2® Likewise, many terrorists, such as Osama bin
Laden and alleged bomber Eric Rudolph, attempt strenuously to avoid capture and
punishment. It is possible to be a selfish, calculating terrorist.

Moreover, each instance in which an alleged terrorist or other accused murderer
asks his lawyer to attempt to gain a sentence of life in prison, rather than death,
is evidence that is consistent with deterrence. Many accused perpetrators fight
strenuously to avoid execution; few volunteer for it. That many potential perpetra-
tors view execution as worse than life imprisonment confirms why the existence of
the death penalty would deter at least a few from committing murder.

Finally, the pervasive consistency of capital punishment’s deterrence of other
kinds of murder suggests that capital punishment would deter at least some ter-
rorist murders.

Mr. CoBLE. Mr. Carter, I don’t think Dr. Shepherd was intimi-
dated by my admonition as you were, but she didn’t violate it very
badly. Mr. Edgar, good to have you with us.

STATEMENT OF TIMOTHY H. EDGAR, LEGISLATIVE COUNSEL,
AMERICAN CIVIL LIBERTIES UNION

Mr. EDGAR. Thank you very much Mr. Chairman. I am pleased
to appear before you today on behalf of the ACLU to discuss H.R.
2934. The bill expands the death penalty to terrorism as defined
by the PATRIOT Act where death results. The bill is the first of
three separate bills that the Administration is pushing to expand
the PATRIOT Act. Congress should reject the Administration’s in-
vitation to pass this part of PATRIOT Act II. The American Con-
servative Union, Free Congress Foundation and the Gun Owners
of America, have joined with the ACLU and many others in taking
strong issue with the PATRIOT Act’s definition of domestic ter-
rorism.

More than 291 local resolutions in 39 States, including four
statewide resolutions, have rejected some provisions of the PA-
TRIOT Act, including the terrorism definition, saying that it in-
fringes on basic rights and freedoms. All together, these commu-
nities represent close to 50 million Americans. Because the PA-
TRIOT Act’s terrorism definition is so broad, it might ensnare both
conservative and liberal activists. Leaders on the left and the right
have agreed that it must be amended. Conservative Republicans
Butch Otter of Idaho and Jeff Flake or Arizona have introduced
H.R. 3352, the Security and Freedom Ensured or SAFE Act which
would more narrowly focus the definition of domestic terrorism on
serious terrorism crimes.

The House Judiciary Committee is just beginning its oversight of
the Justice Department’s use of the PATRIOT Act and other pow-
ers. Congress should not consider a major expansion of the PA-
TRIOT Act’s terrorism definition or any other very controversial
part of the PATRIOT Act before it has completed this process. Most
important, the bill is not needed to make the death penalty avail-
able for very serious crimes. The Government already has 20 Fed-
eral death penalty terrorism offenses not to mention other Federal
and State death penalties at its disposal. Rather, the bill will likely
sweep in more peripheral cases of politically motivated crime, even
potentially including some acts of civil disobedience if death re-

29 Lott & Landes, supra note 19.
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sults. Whether prosecutors seek the death penalty in such cases
may depend on the politics of the defendants or of the Administra-
tion. The bill makes two major changes to the Federal death pen-
alty. It enacts a sweeping catch all death penalty for any Federal
felony and even attempts and conspiracies that is any Federal
crime whose maximum punishment is over a year into a potentially
capital offense if it meets the PATRIOT Act’s definition of domestic
terrorism. What that means is that it must involve a criminal act
and appear to be intended to influence Government policy or a ci-
vilian population and must involve dangerous acts. These defini-
tions of terrorism are so broad that they could cover criminal felony
violations of the freedom of access to clinic entrances act or other
types of Federal laws that might be violated by certain types of
protest groups.

Finally, the other thing that it does is it expands the list of Fed-
eral crimes of terrorism which is currently 43 Federal crimes to
add 23 new death penalties. We heard from the other witnesses
about two of these 23 new death penalties, that is, damage to a de-
fense installation, a nuclear or power plant. I would like to point
out, as I provided in the chart that is attached to my written state-
ment, there are at least two or perhaps three or more other Federal
offenses that could be charged in such a case that do carry the
death penalty. For example, arson or bombing of a property used
in interstate commerce, which is section 8441 of the Federal Code;
arson or bombing of a Federal bombing which is 844 F-2 of title
18 or acts of terrorism transcending national boundaries, which is
very broad and covers virtually any murder where there is a Fed-
eral predicate for jurisdiction.

So I think that those examples are really not realistic in that the
Federal prosecutor is very unlikely to limit himself to only charging
one crime. The Federal prosecutor is almost certainly going to
charge whatever crimes are available. And in any serious case of
terrorism, there is almost certainly going to be a death penalty
crime available. We do not believe the bill will make America safer.
Instead, it will undermine the fight against terrorism by making
international cooperation even more difficult.

Already, many nations are unwilling to extradite or provide evi-
dence in terrorism cases if the death penalty might result from
their cooperation. Finally, whatever the evidence regarding the de-
terrent effect of the death penalty for ordinary crimes, there is no
reliable scholarly evidence on the deterrent effect of the death pen-
alty for terrorism.

Jessica Stern, a former member of the National Security Council
staff and many other terrorism experts, warns that there could be
a reversed deterrent effect. They note that terrorism is designed to
produce publicity, and publicity is designed to produce new fol-
lowers and that executing terrorists could simply play into their
hands.

Certainly, other countries such as the United Kingdom, Spain
and others have agreed that the death penalty is not an effective
i%‘cra‘cegy even though they have had decades old terrorism prob-
ems.

To sum up, H.R. 2934 is a drastic and unwise expansion of the
Government’s most sobering power, the power to take a life. It cre-
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ates literally an uncountable number of new Federal death pen-

alties because it would apply to any Federal crime that is classified

as a felony. It is not needed to charge terrorists with death sen-

tences because of the 20 existing Federal death penalties and other

death penalties in the Federal and State law and it is a classic ex-

ample of a solution in search of a problem. Thank you very much.
[The prepared statement of Mr. Edgar follows:]

PREPARED STATEMENT OF TIMOTHY H. EDGAR

Chairman Coble, Ranking Member Scott and Members of the Subcommittee:

I am pleased to appear before you today on behalf of the American Civil Liberties
Union and its more than 400,000 members, dedicated to preserving the principles
of the Constitution and Bill of Rights, to explain the ACLU’s views on H.R. 2934,
the “Terrorist Penalties Enhancement Act of 2003.”

The proposed legislation, which expands the death penalty to acts defined by the
USA PATRIOT Act as “terrorism” that are federal crimes punishable by more than
one year in prison,! is one part of a planned sequel to the USA PATRIOT Act com-
monly known as “Patriot Act 2.” Congress should not consider such an expansion
of the USA PATRIOT Act until it has undertaken comprehensive oversight of the
federal government’s use of the Act and its other law enforcement powers.

The bill’s expansion of the federal death penalty would be drastic. In addition to
creating twenty-three separate new death penalties in one stroke, the bill also cre-
ates an unprecedented “catch-all” death penalty for any federal crime, or any at-
tempt or conspiracy to commit such a crime, that meets the PATRIOT Act’s
overbroad definition of terrorism and is punishable by more than one year in prison.

Such a drastic expansion of the death penalty will not make America safer from
terrorism. Rather, it will undermine international cooperation against terrorism by
further complicating efforts to obtain the cooperation of governments that have abol-
ished the death penalty.

Adding even more death penalties will not deter suicidal, religiously motivated
terrorists who have not been deterred by the twenty federal death penalties for
crimes of terrorism already on the books (not to mention other federal and state
death penalties that may be available) and may instead simply attract new followers
to the cause.

The death penalty is in need of reform, not expansion. According to the Death
Penalty Information Center, one hundred thirteen prisoners on death row have now
been exonerated. Chronic problems, including inadequate defense counsel and racial
disparities, plague the death penalty system in the United States. With twenty
death penalties for federal crimes of terrorism already on the books, prosecutors
have ample opportunity to seek the death penalty in serious terrorism cases. The
expansion of the death penalty potentially to any federal felony creates an oppor-
tunity for more arbitrary application of the death penalty.

CONGRESS SHOULD NOT EXPAND THE USA PATRIOT ACT WITHOUT THOROUGH REVIEW
OF ITS IMPACT ON CIVIL LIBERTIES

Continued grassroots controversy among Americans of all political persuasions
about the impact of post 9/11 government policies on basic civil liberties has slowed
the seemingly inexorable momentum of new federal government powers. Conserv-
ative organizations, including the American Conservative Union, Free Congress
Foundation and the Gun Owners of America, have joined with the ACLU, the Amer-
ican Library Association and many others to argue that America should not sacrifice
its liberties in the name of security. More than 291 local resolutions in thirty-nine
states, including four state-wide resolutions, have rejected some provisions of the
USA PATRIOT Act and other post 9/11 polices that infringe on basic rights and
freedoms. Altogether, these communities represent close to 50 million Americans.

As a result, President Bush and Attorney General Ashcroft have not gone forward
with a comprehensive sequel to the USA PATRIOT Act—a “Patriot Act 2” that
many expected would be introduced last year. Instead, the Administration has en-

1H.R. 2934 as introduced would have applied to any state or federal crime, but Chairman
Coble is sponsoring a substitute amendment that would apply the new death penalty to federal
felonies, which are defined as any federal crime punishable by more than one year in prison.
18 U.S.C. 5 1.
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dorsed three separate bills expanding federal powers, including this legislation dra-
matically expanding the federal death penalty.2

Congress should firmly reject any effort by the Administration to add new powers
to the USA PATRIOT Act until it has received the cooperation of the Department
of Justice in comprehensive oversight of its existing federal anti-terrorism powers.
For this reason alone, Congress should reject this legislation.

THE BILL'S SWEEPING “CATCH-ALL” DEATH PENALTY WOULD GREATLY EXACERBATE THE
CHILLING IMPACT OF AN ALREADY OVERBROAD USA PATRIOT ACT DEFINITION OF
“TERRORISM”

H.R. 2934 seeks to expand the USA PATRIOT Act to create new death penalties
for any federal offense punishable by more than one year, if death results. The bill’s
expansion of the federal death penalty would be drastic and unwise.

First, the bill makes all of the forty-three “Federal crimes of terrorism” listed at
18 U.S.C. §2332b(g)(5) death-eligible offenses; currently, twenty of these crimes are
potentially capital offenses. Second, the bill adds a sweeping “catch-all” death pen-
alty that makes a federal felony a potential capital offense if it meets the broad defi-
nitions of “international terrorism” or “domestic terrorism” contained at 18 U.S.C.
§2331. The number of new federal death penalties created by this provision is lim-
ited only by the ever-expanding number of federal felonies.

The proposed legislation creates a unique and sweeping “catch-all” death penalty
for any federal felony that meets the federal code’s overbroad definitions of ter-
rorism. The “catch-all” death penalty provision would not only dramatically increase
the number of federal capital offenses, but would seriously exacerbate the already
considerable chilling effect of the USA PATRIOT Act’s “domestic terrorism” defini-
tion on political protest groups that use tactics of civil disobedience. This provision
would exacerbate the already serious civil liberties problems of the definition of
international terrorism and of the similar definition of domestic terrorism enacted
by the USA PATRIOT Act.

The USA PATRIOT Act, at section 802, provides that any actions, occurring pri-
marily within the United States, are “domestic terrorism” if they (1) “involve” a vio-
lation of state or federal criminal law, (2) “appear to be intended” to influence gov-
ernment policy or a civilian population by “intimidation or coercion” and (3) “involve
acts dangerous to human life.” 18 U.S.C. §2331(5). The federal code’s definition of
“International terrorism” is similar, except that the actions must occur primarily
outside the United States or “transcend national boundaries” and may involve “vio-
1§ent agti” instead of (or in addition to) “acts dangerous to human life.” 18 U.S.C.

2331(1).

These definitions of “terrorism” are so broad that many legitimately fear they
could cover the civil disobedience activities of diverse protest organizations, includ-
ing Operation Rescue, Greenpeace, and the anti-globalization movement. Blocking
entrances to abortion clinics, for example, could “involve” violations of federal law
punishable by more than one year in prison and may certainly “appear to be in-
tended” to influence government policy or a civilian population by “intimidation or
coercion.” Blocking clinics under some circumstances involves “acts dangerous to
human life” in that such actions could threaten the lives of the protesters (if pro-
testers block traffic, for example) or interfere with the ability of women to get need-
ed medical treatment. The anti-globalization movement is also known for civil dis-
obedience tactics, such as chaining protestors together to block traffic, that could
meet the USA PATRIOT Act’s overbroad definition of terrorism.

Because of the chilling effect of this definition on ideologically diverse protest
groups, section 802 is one of the provisions of the USA PATRIOT Act that organiza-
tions on the left and the right have agreed must be amended to protect civil lib-
erties. Conservative Republican Reps. Butch Otter (ID) and Jeff Flake (AZ) have
joined independent Rep. Bernie Sanders (VT) and Democrats such as Rep. John
Conyers, Jr. (MI) and Rep. Barney Frank (MA) to introduce H.R. 3352, the Security
and Freedom Enhanced (SAFE) Act of 2003. The SAFE Act now has fifty-five co-
sponsors and is pending before this Subcommittee.

Section 6 of the SAFE Act reforms the definition of “domestic terrorism” so that
it applies only to actions that constitute a “Federal crime of terrorism” under 18

2The Administration’s “Patriot Act 2” agenda also includes efforts to remove altogether judi-
cial oversight of records searches and a “no-bail” presumption for terror suspects. Patriot Act
2 was not introduced in its original form because of strong bipartisan opposition. However, the
Bush Administration has pressed forward with efforts to enact parts of their sequel to the Pa-
triot Act in separate legislation. See Timothy H. Edgar, ACLU Interested Persons Memo Updat-
ing the Status of “Pieces of Patriot II” Proposals, Oct. 8, 2003, available at htip://
wwuw.aclu.org [ SafeandFree | SafeandFree.cfm?ID=14000&c=206.
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U.S.C. §2332b(g)(5). The SAFE Act would thus limit “domestic terrorism” to serious
federal crimes, going a long way towards reassuring Americans of all political per-
suasions that the federal government will not treat them as terrorists because they
may be involved in civil disobedience. This narrower definition is strongly supported
by groups from the right and left, including the American Conservative Union, Free
Congress Foundation, Gun Owners of America and the ACLU.

The proposed legislation goes in exactly the opposite direction—not only leaving
in place the USA PATRIOT Act’s definition of terrorism but broadening the defini-
tion by adding a potential death sentence. Protest organizations have already been
significantly chilled by the USA PATRIOT Act’s definition of some civil disobedience
tactics as forms of terrorism. A death penalty based on that definition would mul-
tiply the chilling effect dramatically.

A few examples help illustrate why such a “catch-all” death penalty would be so
inappropriate:

Example 1. A diverse group of American and foreign protestors at an inter-
national population control conference chain themselves together in a parking
lot entrance to block access to a local reproductive services clinic in violation
of the Freedom of Access to Clinic Entrances (FACE) Act of 1994, 18 U.S.C.
§248. A woman seeking treatment because of complications from her abortion
cannot gain access and the delay in treatment results in her death from those
complications. Under this proposal, a federal prosecutor could seek the death
penalty against the protesters for “international terrorism,” because their viola-
tions of FACE Act were felonies3 that “transcend[ed] national boundaries”
through the involvement of international opponents of abortion, involved “acts
dangerous to human life,” appeared to be intended to influence government pol-
icy or a civilian population by “intimidation or coercion,” and resulted in death.
Example 2. An organization of gun rights supporters gather at a convention hall
to demonstrate against a new federal gun control law that requires all sellers
of firearms to be federally licensed dealers and conduct background checks.
Some of the demonstrators, saying they want to “send a message to those gun-
grabbers in Washington,” hold an illegal “gun show” of the kind the law was
enacted to prohibit, committing felony violations of the federal gun control re-
gime at 18 U.S.C. §922. A mentally unbalanced man purchases one of the fire-
arms and uses it to kill a man. Under this proposal, a federal prosecutor could
seek the death penalty for “domestic terrorism” against those who participated
in the illegal gun show because their violations of the 18 U.S.C. §922 involved
“acts dangerous to human life” and appeared to intended to influence govern-
ment policy by “intimidation or coercion.”

AN DRASTIC AND UNWISE EXPANSION OF THE FEDERAL DEATH PENALTY WOULD ERASE
DISTINCTIONS AMONG TERRORISM OFFENSES

Federal law already provides a lengthy and growing list of crimes of terrorism.
Forty-three “Federal crimes of terrorism” are listed at 18 U.S.C. § 2332b(g)(5). Twen-
ty of these crimes currently carry a death penalty if death results in the course of
the crime. The proposed legislation would provide a death penalty for every crime
on the terrorism list, adding twenty-three new death penalties to the federal crimi-
nal code in one stroke. The attached chart shows lays out current penalties for all
of these crimes, showing which federal crimes would be made death-eligible by this
provision of the bill.

Congress should not simply adopt, without examination, the list of “Federal
crimes of terrorism” as a proxy for crimes that are serious enough to warrant the
death penalty. In listing “Federal crimes of terrorism,” Congress did not choose only
the most serious terrorism offenses for which it considered the death penalty to be
an appropriate punishment, but also included other crimes that Congress created
for the goal of preventing and deterring terrorism, including terrorism financing,
material support, and computer-related offenses. Some of these crimes have been de-
fined very broadly to enable the government to prosecute persons whose actions may
have some relationship to terrorism but whose involvement is more peripheral than
those who commit bombings, hijackings, murders or other terrorist acts that already
carry the death penalty.

For example, one crime that currently does not carry the death penalty is the of-
fense of providing “material support” to a designated foreign terrorist organization.
This offense was created in 1996 with a maximum sentence of ten years in prison.

3 A first-time violation of the FACE Act that does not result in bodily injury is a misdemeanor;
all other violations are felonies because they carry a maximum sentence of more than one year
in prison. 18 U.S.C. 3 248(b).
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The USA PATRIOT Act increased the maximum sentence to fifteen years in prison,
with a possibility of a life sentence if death results.

There remains substantial controversy about the breadth of the “material sup-
port” offense because a conviction requires only that the government show the indi-
vidual “knowingly” gave assistance to an organization designated as a terrorist or-
ganization, even if the assistance was only for the organization’s lawful activities.
The government argues that a defendant may be convicted even if he did not know
of the designation, believed the assistance would support only charitable activities,
and even if the assistance in fact only benefited charitable activities.

One federal appeals court has now ruled the material support statute, as amend-
ed by the USA PATRIOT Act, must be construed to require knowledge of the des-
ignation or of the organization’s unlawful activities, and that its prohibitions on pro-
viding “training” and “personnel” are void for vagueness.# Adding a death sentence
to such a broad statute will only contribute to its constitutional flaws.

Congress was certainly aware that creating the crime of material support of the
lawful activities of an organization designated as “terrorist” by the government
could be vulnerable to challenge under the First Amendment and the Due Process
Clause. While Congress chose to pass the material support statute despite these
concerns, by providing a maximum sentence of fifteen years (or a life sentence if
death results), Congress indicated it did not believe this crime was as serious as
direct participation in terrorist acts for which it provided the death penalty.

While the bill would only permit the death penalty for material support if death
results, a prosecutor could be expected to argue that any financial or other contribu-
tion to a designated foreign terrorist organization—even for humanitarian activi-
ties—is fungible and therefore assisted the organization in committing terrorist acts
that resulted in death.

The following examples help illustrate why it is so wildly inappropriate to make
the crime of material support a death-eligible offense:

Example 3. Joshua attends a function at a local community center in which he
views a graphic film about suicide bombings in Israel. The film praises unoffi-
cial “armed resistance” by Jewish militants to Islamic terrorist groups. At the
function, Joshua gives money for the “Kahane Chai Relief Fund” for widows of
Palestinian attacks. Joshua suspects the charity may be a front, but is angry
enough after seeing the film that he does not care. Joshua does not know that
Kahane Chai has been designated by the State Department as a foreign ter-
rorist organization.> Under this legislation, Joshua’s actions are not only a
crime, but he could now be facing the death penalty.

Example 4. Sean is upset about that some Irish leaders have abandoned the
goal of a united Ireland and wants to “send a message” by providing technical
assistance to an anti-British website. The website features articles and com-
ments that are strongly nationalist in tone, and Sean has been told the website
is run by the Real IRA, a designated foreign terrorist organization. Under this
legislation, Sean would not only face criminal changes, but could face the death
penalty.

Supporters of the bill may argue that prosecutors can be expected to exercise dis-
cretion and will not seek the death penalty except in very egregious cases. While
prosecutorial discretion is an important element of the criminal justice system, pros-
ecutors should not have unlimited discretion. The federal criminal code already con-
tains twenty terrorism crimes—and many other crimes not specifically listed as ter-
rorism crimes—that carry the death penalty and cover a broad range of terrorist
acts, including bombings, kidnappings, arson, aircraft hijackings and many others.
In very serious terrorism cases, federal prosecutors are likely to have at least one,
and probably more than one, death-eligible crime with which to charge a defendant.
The bill’s expansion of the death penalty is likely to affect only the more peripheral
cases in which prosecutors would not normally seek the death penalty—but where
there may be political pressure to do so because the defendants belong to an un-
popular religious, ethnic or political group.

4 Humanitarian Law Project v. United States Dep’t of Justice, 352 F.3d 382 (9th Cir. 2003).

5The list of foreign terrorist organizations currently numbers 37 and is maintained on the
State Department’s website at http://www.state.gov/s/ct/rls/fs/2003/17067.htm. See also
Jerry Seper, 4 Jewish Web Sites Deemed “Terrorist,” Wash. Times, Oct. 11, 2003.
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DRAMATIC EXPANSION OF THE DEATH PENALTY WILL HINDER INTERNATIONAL
COOPERATION VITAL TO CATCHING AND IMPRISONING TERRORISTS

The radical expansion of the death penalty provided in H.R. 2934 would not aid
in preventing terrorism or making America safer. Instead, the legislation is likely
to significantly impede international cooperation in combating terrorism by creating
new barriers to international legal assistance. Already, many nations that have
abolished the death penalty are unwilling to extradite or provide evidence in federal
terrorism cases if the death penalty might result from their cooperation.

Other nations have become increasingly critical of the United States for its contin-
ued and even expanding use of the death penalty when the international trend has
been towards abolition. The exoneration of more than one hundred former inmates
of America’s death row has not gone unnoticed abroad. Diplomacy concerning the
issue of the death penalty has become increasingly tense and complex. The rift be-
tween the United States and many of its closest allies is likely to grow even wider
as a result of a recent decision of the International Court of Justice concerning the
death penalty. The decision strongly rebuked the United States for its disregard of
the rights of 51 Mexican nationals on death row to timely consular notification
under the Vienna Convention on Consular Relations.®

The European Union prohibits the extradition of any criminal suspect facing the
death penalty. After the bombing of United States embassies in Africa by Al Qaeda
terrorists, Germany only extradited an alleged conspirator to face trial in the United
States after negotiating assurances the suspect would not face the death penalty.
Many European nations, including the United Kingdom, have restated their opposi-
tion to the death penalty after September 11, 2001 and conditioned any extraditions
in connection with the global fight against terrorism on similar assurances.”

By dramatically expanding the number of death-eligible offenses, the bill would
dramatically multiply the number of cases in which prosecutors will have to nego-
tiate special agreements with foreign governments to obtain needed cooperation in
obtaining evidence or extraditing suspects.

A dramatic expansion of the death penalty would, according to foreign policy ex-
perts, be likely to further impede the cooperation between nations that is absolutely
critical to impeding terrorist organizations by arresting and prosecuting their mem-
bers. Milt Bearden, a former CIA station chief in Pakistan and Sudan, warns, “If
the U.S. routinely applies the death penalty to cases of international terrorism tar-
geting American citizens, it may limit continued cooperation from the majority of
countries most closely involved in combating terrorism.” 8

Continuing and pronounced racial disparities in the imposition of the death sen-
tence for serious street crimes has contributed to the harsh international criticism
of the United States. A dramatic expansion of the death penalty for crimes said to
be terror-related—making death-eligible many crimes that would not normally carry
a death sentence—would confirm the suspicions of many in the Arab and Muslim
world that the United States is creating a separate, and unequal, system of justice
for mainly Arab and Muslim defendants.

MAJOR EXPANSION OF FEDERAL DEATH PENALTY COULD HAVE “REVERSE DETERRENT
EFFECT,” GIVING TERRORIST GROUPS NEW “MARTYRS” FOR THE CAUSE

Finally, the addition of new death penalty offenses to the federal government’s al-
ready considerable arsenal of twenty death-eligible terrorism crimes will almost cer-
tainly have no deterrent effect on suicidal, religiously-motivated terrorists such as
members of Al Qaeda. Well-publicized executions are far more likely to have a per-
verse “reverse deterrent effect.” Terrorist groups will use the executions as propa-
ganda to attract new followers who will be asked to emulate the “courage” of the
“martyr.”

The United States government should not go out of its way to provide terrorists
with the gift of publicity—often the most important tactical goal of any terrorist ac-
tion. Jessica Stern, a terrorism expert and former member of the National Security
Council, warns that executions of terrorists can “turn criminals into martyrs, invite
retaliatory strikes, and enhance the public relations and fund-raising strategies of
our enemies.”?

6 Avena and Other Mexican Nationals (Mexico v. United States), No. 128 (ICJ Mar. 31, 2004).

7See Andrea Gerlin, United States May Have to Give Up Death Penalty to Extradite Suspects,
Phila. Inquirer, Oct. 1, 2001.

8Milt Bearden, Death Penalty Would Hinder Anti-Terrorism, Op-Ed, Wall Street J., June 4,
2001.

9 Jessica Stern, Execute Terrorists at Our Own Risk, Op-Ed, N.Y. Times, Feb. 28, 2001.
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Put simply, the most dangerous terrorists do not fear death—they seek it. Even
for those who do not participate in suicide attacks, the risks inherent in terrorist
activity are far more significant than the possibility that a death sentence would
be imposed on any given terrorist suspect.

While some may argue the death penalty can be used to obtain cooperation of sus-
pects, other countries with more experience in countering terrorist organizations
have specifically rejected the death penalty for terrorists. While imprisoning terror-
ists also carries risks, these nations have determined that the risks of executions
are greater, outweighing any potential benefits. For example, the United Kingdom
voted to repeal the death penalty for terrorism in Northern Ireland on the basis that
executing terrorists only increases violence and puts soldiers and police at greater
risk.

Spain similarly rejected the death penalty as counterproductive in its decades-
long campaign against the Basque terrorist group ETA. Even as the Israeli govern-
ment continues its controversial tactic of targeted killings of terrorist suspects, its
judges do not impose the death penalty on terrorists in Israeli custody.

CONCLUSION

H.R. 2934 is an drastic and unwise expansion of the government’s most sobering
power—the power to take a life. The federal government already has twenty sepa-
rate death penalties for crimes of terrorism. Terrorists might also face other federal
death penalties, or state crimes that carry the death penalty. While the government
has not always obtained a death sentence in every terrorism case where it was
sought, the reason was because it could not charge or convict the defendant of a
capital offense. For example, in the cases involving the 1998 bombings of United
States embassies in Africa, the jury found two defendants guilty of death-eligible
crimes, but chose not to impose a death sentence. The bill is thus a classic example
of a solution in search of a problem.

H.R. 2934 severely exacerbates the USA PATRIOT Act’s definition of “domestic
terrorism”—one of the most controversial provisions of the Act. The bill would pro-
vide for a possible capital offense for any federal crime that carries more than a
year in prison, if the crime “appears to be intended” to influence government policy
or a civilian population.

Passage of H.R. 2934 would be seen by many organizations of the right and left—
including anti-abortion and gun rights advocates—as a major and troubling expan-
sion of federal power. Congress should not move a major part of the Administra-
tion’s agenda to expand the USA PATRIOT Act without far more detailed review
of the effect of the Act, and other post-9/11 policies, on civil liberties.

H.R. 2934 will rightly be seen, both in the United States and abroad, as another
federal infringement on civil liberties that will not make America safer. It will, as
a result, increase mistrust, both at home and abroad, even of legitimate anti-ter-
rorism efforts, dividing many Americans from their government and further iso-
lating America in the world. It should be rejected.

Mr. CoBLE. Thank you, Mr. Edgar, and thanks to all of our wit-
nesses. Folks, we impose the 5-minute rule against ourselves as
well, so if you could keep your answers brief, we would be appre-
ciative to you.

Dr. Shepherd, it has been said in this town you can take a posi-
tion on any issue and prove it with polling numbers. Now your tes-
timony pretty clearly reflects the deterrent effect of capital punish-
ment. Are you surprised when you examine findings of anti-death
penaltyadvocates that are 180 degrees from your conclusion? Does
that surprise you or do you agree that anybody can support any-
thing with certain numbers?

Ms. SHEPHERD. In the economics literature in the past decade, as
I said, there is a very strong consensus. There have been 13 studies
and all find there is a deterrent effect. There may be people on the
other side that rely on older papers and studies that use outdated
statistical techniques or older data, but all of the modern economic
studies in the past decades have found a deterrent effect. So I am
not sure what the other people are relying on.
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Mr. CoBLE. What do you say about some of these terrorists who
appear to be willing to die because they will become martyrs or
Timothy McVeigh, the guy who was involved in the Oklahoma City
bombing? He didn’t die. The terrorist who attacked the World
Trade Center on 9/11, they didn’t die. Do you think that might
have a reverse effect?

Ms. SHEPHERD. Obviously, people who are willing to die and plan
to die in a terrorist attack won’t be deterred by applying capital
punishment because they are going to die anyway. Timothy
McVeigh did not fight capital punishment as many terrorists do,
but there are numerous examples, and I think the majority of ter-
rorists do try and fight the death penalty and would prefer life in
prison. Obviously, they consider the death penalty to be a harsher
penalty.

Mr. CoBLE. Mr. Edgar, in your opinion, are there any crimes that
warrant death penalty?

Mr. EDGAR. In my opinion, no. But I think we are going to agree
to disagree with many of the panelists here and the Subcommittee
about that. I have tried to focus my testimony on what I consider
to be the overbroad nature of the bill and to show that even from
the point of view of those who might agree that there should be a
death penalty for serious terrorism crimes, that the bill still goes
too far because of the existing 20 Federal death penalties there on
the books.

Mr. COBLE. Senator Feinstein, Mr. Edgar, at a recent oversight
hearing indicated that the ACLU could not provide her with one
instance of abuse of the PATRIOT Act provisions. Could you elabo-
rate on that?

Mr. EDGAR. I am happy you asked me that question because Sen-
ator Feinstein really mischaracterized an e-mail that I sent to her
staff before that hearing in which we pointed out that although
there had been many documented abuses of Federal power includ-
ing involving immigration and other detainees, that most of the
PATRIOT Act provisions that people were most concerned about in-
volved secret Government surveillance, surveillance that is classi-
fied and that people are forbidden by law from informing anyone
what is going on. So it would be ironic for us to have information
about the use of those powers which are classified, that a Member
of the Senate select Committee on Intelligence didn’t have.

Mr. CoBLE. Mr. Sutton, walk us through logistically the internal
procedures that are involved when you are making a decision about
seeking the death penalty.

Mr. SUTTON. It begins with a crime. Someone has to investigate
it and there has to be evidence that someone committed a crime
for a prosecutor to even begin with a charging decision. It begins
that way. If it is determined that it is a crime that carries the
death penalty, there is a very elaborate procedure set in place
going all the way up to the Attorney General making the final deci-
sion himself on each case. Each United States attorney’s office does
a very thorough review, elaborate memo. The Prosecution memo is
written listing all the mitigating and aggravating factors, the
criminal history of the defendant, the opinion of the victim’s family,
what kind of punishment they want to see and then oftentimes the
United States attorney’s office will make a decision to make rec-
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ommendation and then up to Washington. Once that recommenda-
tion is made, the case is sent up to Washington, D.C., where the
capital case committee, a group of experienced prosecutors, will
then review the case to see whether they agree or disagree with the
recommendation of the United States attorney.

If there is a decision to seek the death penalty, at that point, the
defense attorneys representing the defendant—obviously he has a
right to counsel that will be appointed for him if he doesn’t have
any money. And then they are given input. Whatever they want to
say to the U.S. attorney, they are allowed to say. Whatever they
want to say to the capital case committee, they are allowed to say,
including a personal hearing.

Then the case committee makes a recommendation to the Attor-
ney General. That goes through the Deputy Attorney General Of-
fice to review, then finally to the Attorney General with rec-
ommendations all the way up the line as to whether there should
be death or not death sought and the Attorney General makes the
decision.

Mr. COBLE. One more quick question. Mr. Edgar, let me revisit
that question by Senator Feinstein. In your testimony, you indicate
the fear or the concern that the Department of Justice will abuse
the ability to charge the death penalty. Comment a little more in
detail.

Mr. EDGAR. I think the problem is, you know, obviously the pros-
ecutors here will argue that because of prosecutorial discretion that
the examples I gave in my written statement might be unrealistic.
My point is to say that it is going to depend a great deal on the
politics of that Administration, of that Justice Department. We
have seen politicized Justice Departments, or at least allegations
under both Democratic and Republican administrations and that
with the broad availability of the Federal death penalty in serious
crimes where this is really going to matter is in the kinds of exam-
ples that I was giving and that Congress has a responsibility as
well as prosecutors to narrow the focus of the death penalty as
much as it can.

One of the things about the Federal death penalty that is very
different from some State death penalties is that lawyers are actu-
ally careful to try to craft a death penalty that would withstand
challenge by narrowing it to only very serious crimes, and I think
that is something this bill would really undo in any case involving
any politically motivated crime.

Mr. CoBLE. Thank you, sir. My red light has appeared, but I am
going to disagree agreeably with you. I don’t believe our Justice De-
partment would be abusive. Before I recognize my friend from Flor-
ida, let me indicate that we have been joined by the distinguished
gentleman from California, Mr. Schiff. The other distinguished gen-
tleman from Florida Mr. Feeney has joined us along with Mr. Kel-
ler. I am now pleased to recognize Mr. Scott.

Mr. Scort. Thank you, Mr. Chairman.

Dr. Shepherd, you cited John Lott in your testimony. Is he the
one that has the theory that if there were more guns out on the
street, the crime rate would go down?

Ms. SHEPHERD. Among others, yes.
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Mr. ScoTT. On page 13 of your testimony, you say that to predict
perfectly whether the terrorist penalties enhancement of 2003, that
is what is before us, will decrease terrorists acts, we would need
research that focuses specifically on the application of capital pun-
ishment to terrorists. Unfortunately, this research does not yet
exist, is that right?

Ms. SHEPHERD. Absolutely. In order to definitively say what will
happen, we need specific research. Our best guess, is the indirect
evidence as provided by these other studies.

Mr. ScOTT. And that research does not now exist. That is your
testimony in your submitted testimony?

Ms. SHEPHERD. No research on terrorism and capital punish-
ment.

Mr. ScorTr. Mr. Sutton, the bill includes the denial of Federal
benefits as part of the punishment. Can you explain to me what
those benefits are and how that will help fight against terrorism?

Mr. SurToN. Thank you, Ranking Member. As the Chairman in-
dicated, my expertise is as a prosecutor, eight years as a State
prosecutor and seven years as a Federal prosecutor, so my exper-
tise is now in proving up cases, proving them in court and making
sure we have convictions that stand. I would probably refer you to
the Department of Justice with regard to Federal benefits. I would
simply say that those convicted of terrorist crimes probably should
not enjoy the benefits of the Federal Government. To what degree
that is, I would leave that to other members of my department.

Mr. ScoTT. You are not suggesting the effect that you might not
be able to get a student loan is going to deter someone from com-
mitting a capital offense. You are not making that suggestion?

Mr. SUTTON. It comes from more the sticking in the crawl of an
American citizen that after someone tries to destroy our country
and is convicted and put in prison

Mr. ScoTT. You are not suggesting that is going to help the fight
ag}zllin?st terrorism to have that provision in there one way or the
other?

Mr. SurTON. I doubt that would help. We are interested cer-
tainly——

Mr. ScoTT. Going back and forth across these cross references is
a little confusing. You mentioned mass casualties and terrorism on
many different occasions. Is this bill limited to mass casualties?

Mr. SuTTON. No, sir.

Mr. ScOTT. So a single death would trigger the application of the
bill?

Mr. SUTTON. Depending on the circumstances. Obviously it would
have to be a terrorism event or an intentional killing during a ter-
rorist event or some very, very reckless act, or some violent act
that contemplated that a death would occur.

Mr. Scort. What is a terrorism event? What makes it a ter-
rorism crime rather than a regular crime?

Mr. SUTTON. We have definitions in the bill. Some of those defi-
nitions might be to coerce a government to change a position in
some way.

Mr. ScotT. Let’s talk about Timothy McVeigh. Was that a ter-
rorist crime?

Mr. SUTTON. I believe that was a terrorist crime.
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Mr. ScoTT. How would you as a prosecutor go about proving the
elements to make it a terrorist crime?

Mr. SUTTON. It is very common in the Federal law and State law
as well that one criminal event may be prosecuted under a variety
of different——

Mr. Scott. Is Timothy McVeigh’s case a terrorism crime?

Mr. SUTTON. I am not sure what theory of prosecution they did
in that case. I know it carried a death sentence.

Mr. ScotT. It was a mass murder. We keep talking about ter-
rorism and mass casualties. And Timothy McVeigh, you can’t cite
in the Timothy McVeigh case what made that a terrorist event.

Mr. SUTTON. We may be confused over the technical definition of
terrorism or whether someone says I hate the United States Gov-
ernment and therefore I am going to blow up the Federal building
and kill 168 people inside it. In that case, when you blow up a Fed-
eral building, that is currently against the law. What this bill is
saying, is trying to do is to say if you are a terrorist and you com-
mit a terrorist offense.

Mr. Scort. If Timothy McVeigh blew up the building in Okla-
homa City, how would you go about making that a terrorist crime
rather than just a regular crime.

Mr. SUTTON. You have to look at the evidence and see what his
theories were, what other evidence you had with regard to him pro-
testing against the Government and wanting to attack the Govern-
ment. There was quite a bit of information in that case. We are not
saying we want to exclude other theories of liability or theories of
prosecution. What this simply does is give prosecutors a tool to go
after terrorists who kill people, to make sure that the death pen-
alty will be available in every case. Doesn’t mean they are going
to get it, but certainly they have the death penalty available.

Mr. ScorT. Mr. Chairman, are you going to have a second round?
What separates the regular, run-of-the-mill mass casualty crime
from a terrorism crime? And what you would have to do in the
Timothy McVeigh case or the 9/11 case how you would go about
proving that it was a terrorist crime, not that they just hate Amer-
ica, but it was a terrorist crime pursuant to the statute? And I
think it is easier to prove quite frankly an abortion clinic protester
terrorism because they are actually—the evidence is that they are
trying to change policy is clear. We can go the abortion protestors
a lot easier. We will get back to that.

Mr. CoBLE. We likely will have a second round. In the order of
appearance, I recognize the distinguished gentleman from Florida,
Mr. Keller.

Mr. KELLER. Thank you, Mr. Chairman. I haven’t been at this
political thing too long. I have been here long enough to know that
nothing you could say or I could say or Judge Carter could say is
ever going to convince Bobby Scott or Mr. Edgar that the death
penalty is a great idea. I am not going to walk through the big de-
bate and try to persuade you. But just to walk through your criti-
cism, Mr. Edgar, you personally oppose the death penalty?

Mr. EDGAR. That is right.

Mr. KELLER. And the ACLU opposes the death penalty?

Mr. EDGAR. Absolutely.
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Mr. KELLER. And your criticism in part is that this bill is overly
broad?

Mr. EDGAR. That is right. What I am trying to do is point out
flaws in the bill that even if you agree that there should be a death
penalty for serious crimes or serious terrorism crimes, you might
find troubling.

Mr. KELLER. Isn’t it fair to say that if in the course of this mark-
up, theoretically we decide to make this a very narrowly drawn
piece of legislation, that we say the death penalty will only apply
to those specific terrorist acts which are intentional, premeditated
and result in the deaths of at least 50,000 innocent civilians, you
would still be in opposition to the bill?

Mr. EDGAR. Congressman, that would dramatically scale back
current Federal death penalty law and so we very well might be
in favor of it.

Mr. KELLER. There are no crimes in which you would be

Mr. EDGAR. I understand that. And we are trying to improve and
narrow the law. And the description you gave of saying you could
only get the death penalty for 50,000 deaths would be an extraor-
dinary narrowing of current law where there are already 20 Fed-
eral death penalties that don’t require such a dramatic showing.

Mr. KELLER. I suspect if we narrow that, you would still be in
opposition just for your own moral reasons, or whatever and that
you would have a different reason as to why we shouldn’t support
this probably worrying about innocent people.

Mr. EDGAR. With 113 people having been cleared from death row,
I think it is a very serious concern that however you craft the stat-
ute, you may create mistakes and you may execute innocent people.

Mr. KELLER. It is a serious concern. You are aware in the last
legislative session, we passed a law to increase the funding for
DNA testing and make that allowed in death penalty cases in the
Federal Government.

Mr. EDGAR. That is certainly a good step. We support that in-
creased DNA testing.

Mr. KELLER. Let me switch to another topic, and I am going to
ask Judge Carter to give his side of it. One of your concerns also
is that this may have a chilling effect on political protests. How
often does death result from a political protest?

Mr. EDGAR. Well, it doesn’t, thank goodness, result very often,
but I think the concern is that the decision to seek the death pen-
alty in a case that is very highly politically charged is going to de-
pend a lot on the politics of the Administration and the politics of
the protesters and that this definition is already far too broad and
we should be trying to narrow and fix it so that it really applies
to what we would all agree are terrorists, al Qaeda and other seri-
ous terrorist groups and wouldn’t even arguably apply to any kind
of civil disobedience. And I think that is the first thing we should
be doing before we start expanding that definition.

Mr. KELLER. Judge Carter, Mr. Edgar and maybe others has
criticized this legislation saying it would have a chilling effect on
political protest. You are the author of this legislation so let me
give you a chance to respond to that criticism.

Mr. CARTER. I read Mr. Edgar’s testimony and the example he
gave was a protest by, I believe, a pro-abortion group and someone
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died in the process or maybe it was an antiabortion group and
someone died in the process of this. She was seeking treatment and
because there was a protest going on, she was not able to have that
treatment and she died and he gave that as an example of poten-
tial capital murder.

I don’t think it meets the parameters of the statute nor do I
think it meets the parameters of Federal procedure. In order to im-
pose death penalty as a result of a Federal crime, there are three
provisions and I can’t cite them verbatim, although they are right
here, which—all of which require intent as a part of the beginning
process of seeking the death penalty. Mitigating factors are also in-
cluded. And that makes a difference as you view this thing.

Mr. KELLER. I will make one comment. So much criticism lately
on the PATRIOT Act and some of it was reflected by Mr. Edgar’s
testimony and I certainly can accept honest and constructive criti-
cism and difference of opinions, but I have to remind you we sit
on the single most polarized Committee in the United States Con-
gress, Judiciary Committee, the most left of the left and the right
of the right, and this is a bill that passed 37-zip unanimous, and
we had hearings on it up and down. When I hear of all the new-
founded criticism that this was just some wild-eye thing, I have to
wonder why all the liberal Democrats and the conservatives voted
on it back then.

Mr. CoBLE. The gentleman from California is recognized for 5
minutes.

Mr. ScHIFF. Thank you, Mr. Chairman and I apologize if some
of this ground has been covered already. But I wanted to go into
the definition of terrorism offenses and also ask a couple of ques-
tions about it. I support the death penalty and certainly in some
of the circumstances we have discussed, someone is going to blow
up a nuclear power plant, does so, kills people. That ought to qual-
ify for the death penalty. But I am concerned about the breadth of
the definitions we are using and I want to ask, one of the illustra-
tions that has been discussed here today is the discussion about
the shooting at an abortion clinic. As I read the statute, whoever
in the course of committing a terrorist offense engages in conduct
that results in death would qualify for the death penalty. And ter-
rorist offense is defined in several ways including as defined in sec-
tion 2331. 2331 says under subsection 5, the term domestic ter-
rorism means activities that A, involves acts dangerous to human
life that are violation of criminal laws.

So shooting at a doctor who performs an abortion would satisfy
that subsection. And B, appear to be intended, number one, to in-
timidate a civilian population. That may or may not apply, but
number 2, to influence the policy of a Government by intimidation
or coercion. Now wouldn’t shooting an abortion doctor be intended
to intimidate or coerce the population that is performing abortions
or influence Government policy on choice? And as I read it, then
someone who shoots an abortion doctor would be subject to the
death penalty for an act of terrorism? Is that not a fair reading,
Mr. Sutton?

Mr. SurTON. It certainly could be depending on the cir-
cumstances. One thing that is missing from the discussion is that
in order to get a death sentence, you still have to meet all the re-
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quirements of 3591. And basically what those are is it is an inten-
tional Kkilling or you intended to cause serious bodily injury or you
did an act that was so egregious and so violent that you knew
somebody was going to die or you intentionally or specifically en-
gaged in an act of violence that was so reckless that you knew
somebody was going to die.

So I guess in the context of a protest, especially in the ACLU ex-
amples, none of those examples would be eligible for the death pen-
alty because none of them meet that standard. It is reserved only
for intentional or violent acts.

Mr. ScHIFF. Someone taking pop shots at people going in and out
of an abortion clinic would meet all of those standards, right?

Mr. SuTTON. I guess the question would be there are different—
like we were discussing with Congressman Scott earlier, there are
different statutes on the books that you can go under. Sometimes
there may be two or three. Sometimes there may be zero.

Mr. ScHIFF. Mr. Sutton, I had the same job you have now some
years ago, so I know that. But what I am getting at is it may be
appropriate to seek the death penalty for somebody who shoots a
doctor at an abortion clinic, independent of what we are looking at
today. It may be perfectly appropriate to seek the death penalty.

But that is one policy decision, whether we want to enumerate
that kind of a crime subject to the death penalty. It is another if
what we are trying to do is define what are commonly viewed as
terrorist crimes as subject to the death penalty, both to deter peo-
ple from committing terrorism so they will know that they face the
ultimate sanction, but also as a matter of efficacy, because one of
the legal challenges—if the statute passes in its current form, one
of the challenges you are going to get on appeal, on the invariable
appeal from any death penalty case, is that the statute was
overbroad, ill defined, that the special circumstance that is called
for here was so ill defined that it would be unconstitutional to pro-
vide the death penalty under these circumstances.

So there is a risk here without—if we don’t define it clearly
enough, narrowly enough, that it won’t be upheld on appeal.

So I would just encourage, you know, further discussion and
analysis of this between now and the full Committee so that the
bill really goes after what it is intended to go after and that it is
more likely to survive appeal.

Would the gentleman yield?

Mr. CoBLE. I thank the gentleman.

The gentleman from Florida, Mr. Feeney, is recognized for 5 min-
utes.

Mr. FEENEY. Thank you, Mr. Chairman.

And thanks to all of our panelists, especially our colleague, Judge
Carter, for bringing this very important response to a new threat,
really, that we have seen.

And some of the testimony has suggested that while there seems
to be near unanimity that the death penalty is deterring for certain
violent crimes including murder—somewhere between three and 18
murders are basically deterred on average for every death sentence
and execution—but the criticism is that there is no proof that it
will work for terrorists.
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The truth of the matter is the biggest attack that has prompted
your response didn’t occur until 9/11, and we have yet to put any
of these perpetrators on trial.

And so I would ask above and beyond the fact that we have prov-
en that the death penalty is a deterrent, Judge Carter in your ex-
perience as a judge and as a policymaker here in Washington, does
society, in your view, also have an additional interest, beyond de-
terrence, in getting the public a certain satisfaction in response to
horrific incidents, horribly vicious people that attack innocent citi-
zens, that rather than being paralyzed and frustrated by the inabil-
ity to respond, that society may have a reasonable expectation that
there can be some satisfaction that cannot end the grief but that
can at least bring some finality and some justice and that you be-
lieve that the death penalty, in addition, can be supported and es-
pecially in the terrorism area based on the fact that we have a
right to expect some sort of retribution and satisfaction?

Mr. CARTER. I agree. In fact, most States, if not all the States,
the prosecutors, as Mr. Sutton pointed out, which I believe is actu-
ally confined in the Federal law, talked to the victims about wheth-
er or not this will give them—the various ranges of punishment—
would give them adequate satisfaction as part of the overall view
that the prosecutor takes a look at as he starts the process.

I think generally it is clear that it would give satisfaction to a
irlela(t:1 deal of the surviving victims from their loved ones who were

illed.

I also remember that it will deter others from doing it, and it will
certainly deter the person who is convicted from doing it again.
And remember that we are dealing—it seems we are dealing with
some pretty radical people in many of the areas, where if they
served a 10-year sentence or 15-year sentence, they could get out
and do it again.

The IRA in Ireland gives us a good example to look to. People
who are released from prison would be back out blowing things up
in a short period of time.

Mr. FEENEY. Thank you, Judge, and the point is, the reason that
we can’t prove it is a deterrent to terrorism is it hasn’t been tried
yet. It just works in other cases where we know.

Dr. Shepherd, along those lines, are you familiar with some of
the writings—it is not mentioned in your testimony—of Professor
Vanderhaar on the issue of the death penalty and some of the
moral justifications that society has a reasonable right to have ex-
pectations? Or is your expertise limited to the econometrics studies
you

Ms. SHEPHERD. I would say my expertise is limited to deterrence
issues and empirical studies, yes.

Mr. FEENEY. It is a very wise person that knows their limita-
tions. We have very little of that going around in the halls of Con-
gress.

Mr. Edgar, can you tell me, under what conditions and for what
crimes the ACLU supports a Federal death penalty?

Mr. EDGAR. This is about the third time I have been asked that
question, and the answer is that, of course, it is well-known, we op-
pose the death penalty, and we think that it is unconstitutional in
all circumstances.
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But what I try to do in this hearing and in my written statement
is to lay out flaws in the bill that even from the point-of-view of
a supporter of the death penalty would seem to be of serious con-
cern.

One thing that I wanted to respond to is that

Mr. FEENEY. If I can, because I have got limited time, and I don’t
mean to be impolite, but, you know, you mentioned that there
are—there is this interesting coalition of people concerned about
the PATRIOT Act. But probably some of these criticisms con-
cerning the death penalty proposal by Judge Carter might be given
some more credibility if they were being argued by death penalty
supporters.

I mean, the truth of the matter is that the ACLU’s opinion, right
or wrong, flies in the face of 50 States’ historic policies, of the fact
that the first death sentence in America came in 1609, that the
founding fathers, when Madison and friends drafted the Constitu-
tion, were very familiar. As a matter of fact, article V actually men-
tions capital cases.

And then, finally, now we have Dr. Shepherd’s overwhelming evi-
dence that death penalties actually deter and save civil liberties for
between three and 18 victims, according to her expert testimony.

So the bottom line is the ACLU’s position, while I respect them
in this case, is both anti-historic and anti-empirical, and to the ex-
tent that we are trying to decide what to do on terrorism, you
know, I find it a little bit less credible than your legitimate con-
cerns about the PATRIOT Act itself.

Mr. EDGAR. Congressman, just to respond very briefly

Mr. CoBLE. The gentleman’s time has expired, but I will allow
you to answer that, Mr. Edgar.

Mr. EDGAR. Just to say that the real definition is around the def-
inition of terrorism, and this definitely is linked to that definition.
So even if you agreed with the death penalty, it doesn’t necessarily
mean you think the death penalty should be linked to that defini-
tion, and that is where we share common ground with these other
conservative organizations.

Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman from Florida.

The gentlelady from Texas is recognized for 5 minutes.

Ms. JACKSON LEE. Thank you, Mr. Chairman.

I will not use this forum to debate my views on the death pen-
alty. I think Mr. Edgar is right. We all fall on different sides of
that issue for a number of reasons.

I think what we are attempting to do here in this Committee is
to do justice and to appropriately apply laws that are fair and as
well meet the constitutional standards, I believe, of due process.

Dr. Shepherd, have you done studies that would provide you with
enlightenment on the disparate treatment of African-Americans in
the judicial system and the large numbers of those individuals on
death row?

Ms. SHEPHERD. I haven’t myself, but I have read studies that
have, yes.

Ms. JACKSON LEE. Are you aware of the number of cases result-
ing in conviction of African-Americans and the death penalty jux-
taposed to white Americans?
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Ms. SHEPHERD. Again, I have read the studies. I don’t know
those numbers off the top of my head, but I do think that most of
the studies do show that there is an unequal treatment.

Ms. JACKSON LEE. And so you think that is a realistic concern
in America to be able to assess the judicial system as relates to dif-
ferent communities and races of people?

Ms. SHEPHERD. Absolutely. It is an issue that should be looked
into, yes.

Ms. JACKSON LEE. Let me, Mr. Edgar, speak to you, and would
you please give us, very quickly since my time is limited as well,
some of the severe flaws? And why don’t you respond—or why don’t
you begin with your assessment of the definition, if you would, in
this particular legislation.

Mr. EDGAR. Sure. Absolutely. I think the problem is that any
Federal crime that is punishable by a maximum sentence of over
1 year in prison, which is all that a felony is, could trigger the
death penalty if it is motivated—if there is a political motivation
and if death results. That is what this bill does.

The definition of terrorism simply says that if you commit a
criminal act and you do so for the intent and purpose—or the ap-
parent intent and purpose of influencing Government policy or in-
timidating a civilian population and if it involves dangerous acts,
which certainly would if death results, then that is an act of do-
mestic international terrorism. And what this bill does is it says
that if that involves a Federal crime punishable by more than 1
year in prison, then that becomes a death-eligible offense. That is
a sweeping proposition.

I was considering counting the number of new death penalties
this bill creates, but then I realized that it creates a death penalty
for every Federal felony. So it really is just however many Federal
felonies are on the books, that is the number of death penalties it
creates.

Ms. JACKSON LEE. And you know, in now putting on the posi-
tion—or taking the position of being the devil’s advocate in this dis-
course or discussion with you that what is deeply embedded in our
hearts and minds beyond the terrible tragedy of Oklahoma and the
incident of Waco, which this Committee had jurisdiction in both
cases, is the enormous tragedy of 9/11 and the particular desire of
this country and of our responsibilities to secure the homeland.
And obviously, legislation like this certainly gives the suggestion.

And my good friend from Texas, I respect his legal ability and
certainly the years he has been a jurist, and I know that he has
encountered many occasions where the judicial system warrants—
or the jury system has convicted someone in the State of Texas and
given them death. And I know that he adheres to the jury system.

But we know that the backdrop of this discussion is 9/11. So en-
gage me from the perspective that people are frightened, we have
an obligation to protect them, and go back again to this discussion
of the language that is broad and wide-sweeping, if you will.

Do you believe that that kind of broadness provides the security
and gafety for the United States that we are now here trying to se-
cure?

Mr. EDGAR. Well, no, I don’t. In addition to the reasons why I
think that the death penalty generally for terrorism may not be
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productive, the international cooperation, the issue of providing
publicity, there is also the issue of, you know, we have the death
penalty for these serious crimes. I think we want to make that
clear. We have 20 Federal death penalties for crimes of terrorism,
and of course, many States also carry the death penalty.

So the real issue here is whether the definition sweeps so broadly
that it is going to divide us. You know, that is one of the problems.

You know, one of the earlier Members mentioned that the Judici-
ary Committee passed the PATRIOT Act by 37 to 0, but that
wasn’t the version of the PATRIOT Act that went into law. That
was one of the reasons it was so controversial, is that you all in
the House Judiciary Committee created what was a much better
bill than what passed into law. And so, you know, we have to be
careful, I think, about broadening the law beyond what already ex-
ists, when we already have the ability, not only from 9/11 but for
many other serious crimes.

Ms. JACKSON LEE. What I am concerned about, if I may, is com-
bined with, I think, the very honest assessment of Dr. Shepherd
and recognizing that terrorism comes in all colors—and I am not
necessarily trying to compare the two, which is the question of ter-
rorist acts and the disparate treatment of African-Americans. But
we have very large issues to address in this country.

What I would be concerned with, Mr. Chairman, as I finish my
comment and recognize, as I said to Mr. Edgar, we all may agree
and disagree, but the broadness of the language—and I think as
we proceed and mark up and as this goes to full Committee, I hope
that we can engage and that we make sure that this legislation fo-
cuses where we desire it to focus, and that is to protect the home-
land and ensure the fact that we would have the kind of legislation
that goes right to the jugular vein or to the heart of it, Mr. Chair-
man, and that is to get terrorists who are engaged in horrible ter-
rorist acts and not someone who has perpetrated a felony that may
result in a death, and it may be for political reasons. And I yield
back at this time.

Mr. CoBLE. The gentlelady’s time is expired.

The gentleman from Wisconsin Mr. Green is recognized for 5
minutes.

Mr. GREEN. Mr. Chairman, I have no questions.

Mr. CoBLE. The gentleman from Virginia Mr. Goodlatte is recog-
nized for 5 minutes.

Mr. GOODLATTE. Thank you, Mr. Chairman, and thank you for
holding this hearing.

I would like to follow up on the questions of the gentlewoman
from Texas and Mr. Edgar’s response and ask Mr. Sutton or Con-
gressman Carter or Dr. Shepherd if you would like to respond to
some of his assertions. In particular, I want to know how a trial
and conviction of a defendant in a death penalty case differs from
a case where a prosecutor is seeking life imprisonment. Can you
describe the procedure necessary to obtain a recommendation for
the death penalty?

Mr. SUTTON. Sure. The procedure is much more elaborate, much
more complex, and obviously, it is probably the most important and
sober thing that we do in Federal criminal law. So there is a very
elaborate procedure set from the very beginning where it starts
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with local law enforcement, or a Federal agency, going all the way
up to the Attorney General, having recommendations from the U.S.
Attorney—from the Capital Case Committee, the deputy Attorney
General’s office and input from all areas and all facts to decide
whether it is appropriate, the death penalty in that case.

With regard to what Mr. Edgar is saying, he seems to imply that
there is all of these cases where if you have a year in prison, you
are going to get the—the punishment is you are in prison, you are
going to get the death penalty. What we need to keep reminding
ourselves of is that you cannot get the death penalty unless you
murder someone, unless you kill someone, either intentionally or
by some violent act, that you knew they were going to die, and the
purpose of this bill is in the context of a terrorist scenario where
we can prove that someone is a terrorist and they intentionally kill
someone or do some terribly reckless act that they knew would re-
sult in death, it makes sense that the death penalty would be ap-
propriate and that is what we are saying today.

Mr. CARTER. Also remember, Congressman, that the State has
the burden of proof, and part of that burden of proof is going to
be to meet the definition of terrorist act. And part of the definition
of a terrorist act is you have to be trying to change public policy
by your felony crime that you are committing which resulted in the
death of a person.

So that—there is a burden—there is a series of burdens that are
going to have to be met, and you can’t just say every Federal crime,
that you are just going to reach out there and get a jury to agree
that they did it to change public policy. They have to meet that
burden, and that is a fairly heavy burden involving culpability,
what they were thinking about when they committed this crime.

And it is a burden that, believe me, the prosecutors look at, be-
cause if they don’t think they can reach that far, they are not about
to take that out there, because they don’t want to get it poured
back in their face.

We have got to remember the State has the burden of proof, and
it is all the elements of the offense.

Mr. SUTTON. And one other thing I might add is, beyond culpa-
bility, everyone agrees a person is guilty. All it takes is one juror
who finds that there is some mitigating evidence that would war-
rant not giving a sentence of death. That is all it takes is one per-
son saying, “This just ain’t right, the mitigation outweighs what
this guy did, so I am not going to give the death penalty.”

Where the other side of the coin is you have to prove beyond a
reasonable doubt to 12 jurors, they have to all agree on, first, he
did it, then all the aggrevating factors outweigh the mitigating fac-
tors, before you can even get to a death sentence.

Mr. GOODLATTE. Is there a way to write this legislation so that
we don’t get totally random Federal felonies going through that
process in the first place?

Mr. CARTER. As you look at this, okay, you have to decide how
creative can you, as you sit up, in the evening and—let me think
of some act I can do to hurt the United States of America. I
thought of one sitting in Committee today anticipating this case.
What if a terrorist is able to go in and wipe out all the treatment
records in a hospital, resulting in the death of hundreds of patients
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that night because all treatment is fouled up and they give every-
body the wrong medicine and everybody dies in a hospital as a re-
sult of a terrorist act?

Now, it has to be broad enough—you would have to really sit
down and think of every weird scenario that intentionally might
cause the death of an individual, and that is why to some extent
you have to be—it has to be broad.

But the broadness being argued is forgetting that you still have
the burden of proof to prove a terrorist act, which means they were
intending to change policy by their action. Just because a guy
sticks up a liquor store and shoots somebody is not any proof he
is trying to change—commit, you know, a terrorist act.

Mr. GOODLATTE. Let me get one more question before my time
runs out.

Mr. Sutton, would you specifically outline the death penalty pro-
cedure and the jury trial procedure?

Mr. SUTTON. Sure. Thank you.

It begins with the selection of a jury. All those jurors would have
to be qualified to sit on the jury. If someone had a bias or some
kind of prejudice against the defendant in any way, they couldn’t
be on there.

The first part of the trial is similar to any other trial. The big
distinction in a death case is, one, the Government has to give no-
tice well in advance that they will be seeking the death penalty,
so it doesn’t come as any surprise to the defendant. And they also
have to give notice of any aggravating factors that they will be
proving up, so that the defense early on knows what is coming.

The big difference is at the punishment phase. If the person is
convicted of a death-eligible offense, there is a separate hearing,
usually with that same jury, where both sides get to present all the
evidence, the aggravating evidence. And the defendant gets to put
on any evidence that he wants that might mitigate—bad back-
ground, abusive childhood, relatives, people in the community that
would speak in favor of him. And then the jury would have to
weigh those aggravating and mitigating factors to determine
whether the death penalty is appropriate.

And what I was saying before is all it takes is one juror who
says, “You know what? I think the fact this boy had a bad child-
hood is enough to say no death penalty.” There are many more
ways to veer off the road to go to a life sentence or something less-
er than there are to get to the fact of a death sentence.

Mr. GOODLATTE. Thank you. I find Judge Carter’s comments very
helpful. Thank you.

Mr. CoBLE. The gentleman’s time has expired.

Folks, we have a working quorum for a markup. I hope we can
keep this, but I know Mr. Scott has another question to put to the
witnesses.

Mr. ScorT. Thank you, Mr. Chairman. Let me follow up on that,
Mr. Sutton.

As I understand it, a lot of crimes that under this statute would
be converted to a 1-year crime up to a death-eligible crime. Is that
right?

Mr. SurTON. I don’t think that is a very good characterization.
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What you would have to have is a terrorist murder during the
course of some kind of felony that you could prove.

Mr. ScoTT. And just the felony, and it converts—some of these
are l-year felonies. Is that right?

Mr. SUTTON. Under current law, that is correct.

Well, I guess the difference here is you would take those crimes
if somebody was intentionally murdered as a part of that, and it
was a terrorist. Again, this is all about terrorists. If you could
prove the terrorism angle, then it would make——

Mr. ScoTT. Well, let me just make my point. After the defendant
does a song and dance and talks them out of the death penalty,
what is the penalty that is imposed?

Mr. SurTON. Oftentimes, it is life. If you are seeking the death
penalty, it is life. It is automatic

Mr. ScotT. It is not often life. It is life without parole.

Mr. SuTTON. What I am saying is it is automatic life. Again, the
prosecutor has discretion at the

Mr. ScotrT. If he goes through a song and dance and convinces
them after the conviction not to impose the death penalty, the pen-
alty that is imposed is life without parole.

Mr. SUTTON. If the Government is trying to seek the death pen-
alty, that is correct.

Mr. ScorT. Mr. Carter, you talked about intent. Where is it in
here that you have to intend to kill a lot of people?

Mr. CARTER. You don’t have to intend to kill a lot of people, Con-
gressman Scott. You have to intend to kill anybody.

Mr. ScotT. Where is it in here——

Mr. CARTER. It is in the Federal procedures.

Mr. Scortt. If you are part of the conspiracy, you can be part of
the protest

Mr. CARTER. That’s right, but for there to be a punishment of
death, there has to be intent.

Mr. EDGAR. Congressman?

Mr. ScorT. Where is that?

I'm sorry.

Mr. Edgar.

Mr. EDGAR. We have this. I looked this up, because I think it is
very helpful to look at it and to see. It is not the law in the Federal
criminal death penalty that you have to intend to kill the victim.

It is the law instead that you have to intentionally and specifi-
cally engage in an act of violence, knowing the act creates grave
risk of death. It is such that participation in the act constitutes
reckless disregard for human life. That is a much lower standard,
at least a lower standard than intentionally killing——

Mr. CARTER. And it is one of the four standards.

Mr. Scort. Well, if you were part of a conspiracy for which some-
body else is reckless but which you are part of the protest and you
are giving support for that protest and the protest gets out of hand,
then you are on the hook for the death penalty.

Mr. EDGAR. I certainly think a prosecutor may argue that.

Mr. ScotT. Now, one of the things, Mr. Sutton, I have been a lit-
tle concerned about is you keep talking about terrorists like we are
going to have the people for who they are, not for what they did.
And I think we have to be a little careful about this.
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Let’s go back to the Operation Rescue Abortion Clinic situation,
Timothy McVeigh and the 9/11, September 11 hijackers. Now, the
hijackers all died. Anybody that gave them aid or comfort or sup-
port would now be on the hook for the death penalty. Is that right?

Mr. SUTTON. No, sir. That’s right.

Mr. ScotT. No, sir? Yes, sir?

Mr. SuTTON. I don’t think it is. Again, just as what Mr. Edgar
read, there are two things you have to do here. One is you have
to meet one of the definitions of terrorist offense that are in the
bill.

Mr. SCcOTT. So you would have to prove that the 9/11 hijackers
are trying to do something about trying to change Government pol-
icy?

Mr. SuTrTON. Well, yeah.

Mr. Scort. If all they did was just hijack the plane and went
into the World Trade Center, and you didn’t know why they did it
or couldn’t prove why they did it, that is just a mass murder. It
is not terrorism.

Mr. SUTTON. You would have to be able to prove some terrorism
link, some

Mr. ScoTT. But Operation Rescue where you know it is an anti-
abortion protest and somebody dies, that is a slam dunk on ter-
rorism.

Mr. SUTTON. No, sir. Again, you would have to look at the—two
things you have to look at. First, you have to look at the definition
of terrorism, which means it would have to be—you would have to
personally do some act that is dangerous to human life, a violation
of the

Mr. ScoTT. But the doctor got shot. Okay? So you have a murder,
and you have the abortion protest. Now, the people—you have the
Webmaster who put up there the doctor’s address. So you know
where to go shoot him. Now, is that support or conspiracy?

Mr. SuTTON. With regard to the person who actually did the act,
you would have a much better case. With regard to anybody pro-
testing, you would not. Again, the death penalty

Mr. ScorT. Well, what is this about conspiracy, attempt? That is
in the bill. Right?

Mr. SuTTON. Right. You would have to show—you would have to
show that they did some act, some part of—they participated and
did some affirmative act to facilitate the murder of that doctor.

Mr. ScoTT. But they put the doctor’s address up so that the
shooter—and let me tell you, they have—a lot of these people have
gone after doctors, looked at the Web site and then gone and shot
the doctor.

Mr. SUTTON. I can tell you my opinion is it would not—the——

Mr. ScotT. Is that because the individuals are not, quote, terror-
ists?

Mr. SUTTON. You would have to—that would be a proof question.

Mr. ScoTT. And are we convicting people for who they are or for
what they did?

Mr. SuTTON. For what they do.

Mr. ScoTT. Now, they have conspired, and part of the conspiracy
ended up in somebody’s death. They didn’t think the person was
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going to die. They didn’t think the person was going to shoot some-
body. The thing just got out of hand.

Mr. SUuTTON. They would not meet the criteria, and they would
not be eligible for the death penalty.

Mr. ScortT. If they are part of the conspiracy?

Mr. SUTTON. Again, to get the death sentence, you have to inten-
tionally kill someone or be a party to that or intentionally have
participated in a—specifically and intentionally engage in an act of
violence knowing that the act created grave risk of death to the
person

Mr. ScoTT. You put the address up there and don’t think it is
a grave risk to that doctor?

Mr. SUTTON. That would be a proof question down the road——

Mr. Scort. If you can prove it, you have got the death penalty.

Mr. SUTTON. Well, you may have the death penalty under other
scenarios, but I can’t tell you. But my opinion is it probably would
be difficult.

Mr. ScorT. And if you can’t prove that they were trying to
change Government policy, like all they did was hijack an airplane
and went upside the World Trade Center, you can’t prove they
were trying to change Government policy—they just belonged to a
terrorist organization, and they were bad people—you thought they
were bad people, but you can’t prove that the act had anything to
do with changing Government policy, that wouldn’t be a terrorist
act. But the abortion protest, you know that is trying to change
Government policy, so that would be easier to prove under this leg-
islation.

Mr. SuTTON. I disagree with the——

Mr. ScoTT. Because of who they are or because of what they did?

Mr. SuTTON. You would have to look at the facts of each one of
those cases and determine under the current definitions of what we
have in the bill to see if it meets there. You would also have to
evaluate other options as well.

Mr. ScoTT. Do you think you would have problems proving the
terrorist act on behalf of the 19 hijackers?

Mr. SuTTON. I don’t think so.

Mr. Scort. Why? What did they do to change Government policy,
other than who they are?

Mr. SUTTON. I can’t tell you other—all the intimate details of
that case. It certainly was not a case from our district, but I think
that in that case the FBI and other intelligence agencies would be
able to show evidence of a clear terrorist link in that case.

Mr. ScorT. To terrorists, not the act, and so we are going after
people for who they are.

Mr. COBLE. The gentleman’s time has expired.

Now the gentleman from Florida wants to be heard for a second
time as well, so folks, I hope you hang around here for this mark-
up.

Mr. FEENEY. Thank you. I will try to be brief. Actually, Mr.
Scott’s question sufficiently confused me. I just want to be clear
here, so we will take his example.

He is suggesting that we are going to put to death people for who
they are, not what they did.
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Mr. Sutton, I just want to ask you very directly, using the anti-
Carter bill hypothesis, supposing I want to engage in a First
Amendment protest against an abortion clinic or an abortion doc-
tor, supposing I am the guy that does the Web site, that tells peo-
ple where they can show up to tell the doctor we don’t like what
he is doing and I put up the Web site address. Am I punishable
by death under the Carter bill?

Mr. SuTTON. No.

Mr. FEENEY. Supposing I sell a sandwich to somebody I know
that is on the way to exercise their First Amendment rights, and
they go there. And some other person shoots the doctor. Am I liable
as aiding and abetting the conspiracy for the death penalty under
the Carter bill?

Mr. SUTTON. No, sir.

Mr. FEENEY. Supposing I personally go exercise my First Amend-
ment rights, and some other nut in the crowd decides to shoot the
doctor. Am I liable under the Carter bill for the death penalty?

Mr. SuTTON. No, you are not.

Mr. FEENEY. So the act I have to be engaged in a conspiracy to
do is to Kkill the doctor, not to go protest under the First Amend-
ment. So it is not who I am or what I believe, but it is what I do
that is punishable under the Carter proposal?

Mr. SuTTON. That’s right.

Mr. FEENEY. Thank you.

Mr. CoBLE. I thank the witnesses for their testimony. This will
be continued to another day before the full Committee, I am sure,
but we appreciate your contribution today.

This concludes our hearing on H.R. 2934, the “Terrorist Penalties
Enhancement Act of 2003.” The record will remain open for 1 week.

Again, thank you all for being here, for your cooperation, and the
Subcommittee stands—we will go into markup.

[Whereupon, at 3:35 p.m., the Subcommittee proceeded to other
business.]
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Post-Hearing Questions for Johnny Sutton,

United States Attorney for the Western District of Texas
Subcommittee on Crime, Terrorism and Homeland Security
Committee on the Judiciary
United States House of Representatives

April 21, 2004

L One of the criticisms of this legislation is that it is too broad and will chill the ability
of people to engage in political protests. How do you respond to this criticism?

Answer: The Department does not believe that HR. 2934 is too broad or would chill the ability
of Americans to engage in political protests. The Department understands that some opponents
of HR. 2934 have expressed concerns over the provision in the legislation providing that a
person who, in the course of committing a federal felony that constitutes an act of international or
domestic terrorism as defined in 18 U.S.C. § 2331, engages in conduct that results in the death of
a person could be eligible for the death penalty. Opponents of this legislation have expressed the
concern, in particular, that the definition of domestic terrorism in 18 U.S.C. § 2331 is too broad
and that ILR. 2934 therefore could somehow be interpreted to make those engaging in peaceful
political protests eligible for the death penalty. The Department believes, however, that these
concerns are fundamentally mistaken.

The definition of "domestic terrorism” set forth in 18 U.S.C. § 2331 is extremely narrow
_indecd, it is parrower than the definition of "international terrorism” found in 18 U.S.C. § 2331.
The definition of "domestic terrorism" is limited to conduct that (1) violates federal or state
criminal law and (2) is dangerous to human life. Moreover, under H.R. 2934, an individnal
would not be eligible for the death penalty under this provision unless he or she committed acts
dangerous to human life that constituted a federal felony. Deadly conduct — behavior that can kill
— neither constitutes peaceful political protest nor civil disobedience.

Moreover, under HLR. 2934, no individual would be eligible for the death penalty
pursuant to 18 U.S.C. § 3591 unless he or she: (1) intentionally killed the victim; (2)
intentionally inflicted serious bodily injury that resulted in the death of the victim; (3)
intentionally participated in an act, contemplating that the life of a person would be taken or
intending that lethal force would be used in connection with that person, and the victim died as a
direct result of the act; or (4) intentionally and specifically engaged in an act of violence knowing
that the act created a grave risk of death to a person such that participation in the act constituted a
reckless distegard for human life. Given these standards, the Department believes that the
concerns that H.R. 2934 would somehow make peaceful political protesters eligible for the death
penalty are entirely misplaced.

That having been said, however, the Department understands that the Committee has
removed the provision in question from H.R. 2934. The Department has not taken a position on
the Committee’s decision.
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2. How does the trial and conviction of a defendant in a death penalty case differ from
a case where a prosecutor is seeking life imprisonment? Can you describe the
procedure necessary to obtain a recommendation for the death penalty?

Answer: Although the trial, or "guilt phase,” of a federal death penalty case is conducted
according to essentially the same rules and procedures that apply in non-death-penalty cases,
Congress has enacted a number of specific procedures pertaining to both pretrial proceedings and
the post-trial "sentencing phasc” of a federal death penalty case to ensure that the death penalty is
sought and imposed in full compliance with the Eighth Amendment strictures. These
constitutional mandates, as implemented by the existing federal death penalty procedures, cnsure
that the death penalty is reserved for the most deserving cases while preserving appropriate
procedural protections for the defendant, including the defendant’s Eighth Amendment right to
present relevant mitigating evidence on his behalf.

A federal case charging a homicide offense potentially punishable by death becomes a
death penalty case only after the government files a notice of intention to seek the death penalty
in accordance with 18 U.S.C. § 3593(a). Under U.S. Department of Justice guidelines known as
the death penalty "Protocol,” this wil} occur only if the Attorney General has authorized seeking
the death penalty after receiving submissions from defense counsel and recommendations from
the U.S. Attomney and the Attorney General’s Review Committee on Capital Cases. United
States Attorneys’ Manual, Title 9-10.000 et seq. If a death penalty notice is filed, the defendant
is entitled to an additional defense attorney with death penalty expertise, 18 U.S.C. § 3005, and
he has an increased right to disclosure of the names of prospective prosecution witnesses and
prospective jurors, 18 U.S.C. § 3432, Both the defense and the government have the right to voir
dire of prospective jurors to determine whether the jury will fairly and impartially decide the
defendant’s sentence according to the law and the evidence. Unlike in non-death-penalty cases,
the defendant has the right to have his jury decide his sentence.

In the "guilt phase,” the jury must decide unanimously whether the prosecution proved
beyond a reasonable doubt that the defendant has committed the underlying death-eligible
offense. 1 the jury finds the defendant guilty, the case proceeds to the "sentencing phase.” At the
sentencing phase, in order to meet legal requirements for the imposition of the death penalty, the
prosecution must prove beyond a reasonable doubt that the defendant committed the capital
offense with a certain level of intent, which ensures that the defendant either intended to kill or
inflict serious bodily injury or acted with reckless disregard for human life, directly resulting in
the death of the victim, 18 U.S.C. § 3591(a)(2). In addition, the prosecution must prove any
aggravating factors beyond a reasonable doubt, and must prove at least one from a list of specific
factors set out in the applicable statute. 18 U.S.C. § 3592(c). In recommending a sentence, the
jury may only consider aggravating factors that it unanimously finds to have been proven beyond
areasonable doubt. 18 U.S.C. § 3593(c), (d). Mitigating factors can include any of several
specific factors listed in the statute, as well as anything else "in the defendant’s background,
record, or character or any other circurustance of the offense that mitigate against imposition of
the death sentence." § 3592(a)(8). Mitigating factors need only be proven by a preponderance of
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the cvidence, and each juror can make an individual decision as to which factors have been
proven to his or her satisfaction. § 3593(c), (d). Both the prosecution and defense may, in the
judge's discretion, present information that might not be admissible as evidence in the guilt phase
of the trial, and they may also rely on all of the evidence submitted during the guilt phase without
having to present it anew during she penalty phase. § 3593(c).

At the end of the sentencing phase, the federal judge instructs the jurors that they must
each weigh the aggravating and mitigating factors and decide upon a senternice. 18US.C.
§ 3593(d), (). The.judge also instructs the jury that they may not in any way consider the race,
national origin, sex, or religious beliefs of the defendant or the victim in reaching a verdict.
§ 3593(f). Jurors are then given at least two sentencing options: death or life in prison without
any possibility of release. § 3593(¢). With respect to certain offenses, jurors are also given a
third option — to have the judge impose a lesser sentence authorized by statute. See id, In
reaching a verdict, which must be unanimous, each juror must certify that he or she did not, in
fact, consider the race, national origin, sex, or religious beliefs of the defendant or the victim in
reaching his or her determination and that his or her determination would have been the same
regardless of those factors. § 3593(f). In all cases, the jury's decision is binding on the judge. 18
U.S.C. §3594.

3. One of the concerns expressed here today is that prosecutors will abuse the ability to
seek the death penalty; however, in your testimony, you indicate that your office has
only sought the death penalty in one case out of 25 death penalty eligible cases. In
your experience, do prosecutors seek the death penalty whenever it is possible?
What factors do you generally look at in determining whether or not to seek the
death penalty?

ANSWER: The Department of Justice policy requires that all decisions respecting the
death penalty, whether to seek or not seek, are made finally by the Attorney General. We do not
seek the death penalty in all cases to which it may apply. We look to a number of factors in
deciding whether to request the Attorney General for authority to seek the death penalty,
including the following:

1. 18 U.S.C. § 3591 (“sentence of death”).

This statute makes the death penalty available only in cases involving an intentional
killing, an intentional infliction of serious bodily injury resulting in death, intentional
participation in an act contemplating that the life of a person would be taken or that lethal force
would be used, or intentionally engaging in violence with the knowledge that it creates a grave
risk of death. There are a number of offenses that carry the death penalty, but as a practical
matter, the death penalty will rarely apply because the commission of the offense, while resulting
in death, does not involve the circumstances enumerated in section 3591.
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2. Aggravating factors,

The circumstances of the commission of the murder often are significant. The more
cruel, heinous, and deliberate the killer’s conduct, the more appropriate it may be fo seek the
death penalty.

3. The defendant’s criminal record.

A lengthy criminal record involving multiple crimes of violence against persons weighs
more heavily in favor of seeking the death penalty than a less serious record.

4. The views of the victim’s family.
The family’s views are not controlling or determinative, but we take them into account.
5. Mitigating factors, including statutory and non-statutery mitigating factors.

These can include no or minor criminal history, circumstances suggesting minimat
deliberation or premeditation, or the defendant’s relation to the victim.

4. The inclusion of Federal felonies that meet the definition under 2331 in this
legislation has been criticized. Why do you believe this provision should be
included?

Answer: The Department supported the provision in HR. 2934 providing that a person
who, in the course of committing a federal felony that constitutes an act of international or
domesic terrorism as defined in 18 U.S.C. § 2331, engages in conduct that results in the death of
a person could be eligible for the death penalty. The Department maintained this position for
two reasons. First, the list of federal crimes of terrorism set forth in 18 U.S.C. § 2332b(g)(5)
does not include all crimes that terrorists may commit resulting in death, and the Department
believes that the death penalty should be an option whenever a terrorist takes innocent human
life. And second, the definition of “federal crimes of terrorism” set forth in 18 U.S.C.

§ 2332b(g)(5) does not include those situations where an offense is designed solely to intimidate
or coerce a civilian population, such as members of a religious minority, and the Department
believes that the death penalty should be an option when terrotists take innocent life in a bid to
intimidate or coerce civilians.

That having been said, however, the Department understands that the Committee has
removed the provision in question from H.R. 2934. The Department has not taken a position on
the Committee’s decision.

6. Some have criticized the inclusion of certain crimes such as providing material
support to terrorists or hacking in to protected computers in this bill. Can you
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describe a scenario where these offenses could be committed by a terrorist to result
in loss of life?

Answer: Yes, the provision of material support to terrorists and the violation of those
statutes protecting computers that are listed as federal crimes of terrorism in 18 U.S.C.
§ 2332b(g)(5) may result in the loss of life.

With respect to material support, consider the following scenario: Person X purchases, at
the request of a terrorist, five sticks of dynamite using his ATF explosives license. He then
provides this dynamite to that terrorist, knowing that the terrorist intends to use it to blow up the
Independence Avenue entrance to the Rayburn House Office Building. The terrorist then carries
out this attack, killing numerous individuals. Under this scenario, Person X has provided
material support to terrorists in violation of 18 US.C. § 2339A, and his offense has resulted in
the loss of life.

Violations of 18 U.S.C. § 2339B, which prohibits the provision of material support to
designated foreign terrorist organizations, may also result in death. Person X, for example, may
travel to North Africa and train members of a designated foreign terrorist organization in how to
use pipe bombs to attack buses, knowing that his students plan to travel to America and bomb
buses. One of Person X’s students then may travel to America and bomb a bus in Washington,
DC, killing numerous passengers. Under this scenario, Person X has provided material support
to a designated foreign terrorist organization in violation of 18 U.S.C. § 2339B, and his offense
has resulted in the loss of life.

The violation of those computer crimes listed as federal crimes of terrorism under 18
U.S.C. § 2332b(g)(5) may also result in the loss of life. With respect to 18 U.S.C. § 1030(a)1),
consider a scenario where Terrorist X hacks into a CIA computer and gains access to a list of
undercover agents. He then transmits this information to fellow members of his terrorist group,
who proceed to kill many of these undercover agents. Under this scenario, Terrorist X has
unlawfully accessed and transmitted information in violation of 18 U.S.C. § 1030(a)(1), and his
offense has resulted in the loss of life.

With respect to 18 U.S.C. § 1030(a)(3)(A)(i), consider a scenario where Terrorist X
intentionally transmits a virus to the computer system of a hospital. This virus severely damages
the hospital's computer system and alters the medical records of hundreds of patients. Numerous
patients then die after receiving inappropriate treatment as a result of the altered medical records.
Under this scenario, Terrorist X has intentionally caused damage to a computer in violation of 18
U.S.C. § 1030(a)(5)(A)(1), and his offense has resulted in the loss of life.
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7. Are there other crimes under Title 18 where the death penalty may be sought for an
attempt or conspiracy to commit them? Can you give some examples?

Answer: Yes, there are many other crimes under Title 18 where the death penalty may
be sought for an attempt or conspiracy to commit them. A few examples of such criminal
offenses are: 18 U.S.C. § 1203 (Hostage taking); 18 U.S.C. § 2280 (Violence against maritime
navigation); 18 U.S.C. § 2281 (Violence against maritime fixed platforms); and 18 U.S.C.

§ 2332a (Use of certain weapons of mass destruction).

8. Can you please provide the Department’s understanding of whether it is beneficial
to deny federal benefits to convicted terrorists, as stated in Section 2339¢?

Answer: The Department believes that it would be beneficial and appropriate to deny
federal benefits to convicted terrorists as provided in section 3 of HR. 2934. Current law allows
federal courts to deny federal benefits to persons who have been convicted of drug-trafficking or
drug-possession crimes. As a result, these convicts can be prohibited, for periods of up to life,
from receiving grants, contracts, loans, professional licenses, or commnercial licenses that are
provided by a federal agency or out of appropriated funds. Despite the fact that terrorists pose at
Jeast as much of a threat to the national security of the United States as drug dealers, however,
there presently is no legal authority to deny federal benefits to persons who have been convicted
of terrorism crimes. The Department believes that this inconsistency should be eliminated, and
that the same disincentives that the law creates with respect to drug crimes should be available in
the terrorism context as well. If an individual engages in terrorism, he or she should not be
rewarded with various federal benefits.



50

LETTER FROM PROFESSORS IN THE DEPARTMENT OF CRIMINOLOGY AND CRIMINAL
JUSTICE AT THE UNIVERSITY OF MEMPHIS

& theUniversity of Memphis
Memphis, Teanesses 38152-3330

Department of Criminology 901/678-2737
and Criminal Justice FAX 901/678-5275
309 McCord Hall

Aprit 27, 2004
RE:  HR-2834
The Honorable Howard Coble
Chair, Subcommittae on Crime, Terrorism, and Homeland Security
2468 RHOB
United State House of Repregentatives
Washington, D.C. 20515

The undersigned faculty of the Departmant of Criminology and Criminal Justice at the University of
Memphis ask that the Subcommittae on Crime, Homefand Security, and Terrorism consider the following
facts canceming the death penalty and deterrence.

» The effact of exacutions on homicide rates has been exhaustively researched by criminologlsts.
Overwheimingly, this resaarch fails to support the conclusion that executions are a greater
deterrant 1o murder than ara long prison sentances.

o The American Society of Criminolagy, the leading professional organization of criminologists, has
noted In its policy pasition on capital punishment that *soclal sclence research has found no-
consistent evidence of crime deternence through execution."

o Recent research, using sophisticated statistical techniques and disaggragated homicide data, has
failed to find avidance that sxecutions have a deterrent effect greater than that of imprisonment;
several of these studies find an Incraasa In homicides after highly publicized executions.?

«  Arscent exhaustive review of the research literatura, written by the lead researchers in the area,
concluded that “a significant general detement effect for capltal punishment has not been observed,
and in all probability does not exist.”

« No criminologists have studied the deterrent affact of executions on potential temorists.
Criminclogicel theoty and expetience, however, indicate that it is extraordinarily uniikely that the
threat of axecutions could deter temorists.

W. Richard Janikowski, J.D., Chalr

David R. Forde, Ph.D., Associate Professor
David J. Glacopassi, Ph.D., Professor
Donna Huddleston, M.A., Instructor

Jefry R. Sparger, Ph.D,, Professor

K.B. Tumer, Ph.D., Assistant Professor
Margaret Vandiver, Ph.D., Professor

ce: The Honarable Robert C. “Bobby* Scott

A Tennegsee Board of Regents Institution
A2 Fqua! Opportunty/Atimative Actian Utiverstey
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4 http:/iwww.asc41.com/deathpenalty, him!

2 Cochran, J.K., M.B. Chamblin and M. Sath (1394)*Detefrence or brutalization? An impact assessment of
Okiahoma's return to capital punishment* Criminology 32:107-134; Sorensen, J., R. Wrinkls, V. Brewer, and
J. Marquant {1989) *Capital punishment and deterrence: Examining the effact of executions on murder in
Texas' Crime & Delinquency 45: 481-493; Thomson, E, (1997) *Deterrence versus brutalization: The case
of Arizona' Homicide Studies 1: 110- 128; Thomson, E. (1999) *Effects of an execution on homicides in
California’ Homicida Studies 3: 129-150.

3 Bailey, W.C. and R.D. Petarson (1997) 'Munier. capital punishment and detarrence: A review of the
literature.” In H.A. Bedau (ed.), The Death Penatty In America: Current Controversies (pp. 135-161). New
York and Oxford: Oxford University Press, p. 155,

A Tennassoc Board of Regents Institution
An Exqual Opportunity/AfSmative Action Universiy
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LETTER FROM MICHAEL ISRAEL, EDITOR, CRIMINAL JUSTICE WASHINGTON LETTER

5505 Connecticut Avenue, NW, Baox 300
Washington DC 20015-2601

301-270-5944 phone 301-270-5966 fax
israelmike@crimeletier.net www.crimeletter.net

April 28, 2004

The Honorable Howard Coble

Chair, Subcommittee of Crime, Terrorism, and Homeland Security
2468 RHOB

United States House of Representatives

Washington, D.C. 20515

Dear Rep. Coble,

1 write for the record in opposition to HR 2934, The Terrorist Penaliies
Enhancement Act of 2003. for I am concerned that the Congress might take action on this
bill thinking that the research community has found that the death penalty has a deterrent
effect, and will improve public safety. Your subcommittee has heard from a group of
economists who claim their analysis finds a cause and effect of publicizing the death
penalty and reduction of all murders. T might remind you that their spokesperson, Joanna
Shepherd, says she is only reporting their research, not recommending that policy.

I find it curious, and want your committee to know, that this economists group is
virtually the only researchers who make such 2 finding. The overwhelming majority of
social science research, including criminologists, psychologists, sociologists, and legal
researchers find the opposite. They not only find no deterrent effect for the death
penalty, but the same finding for severe punishment in general, including mandatory
minimum sentencing. Tough sentencing may well satisfy retribution. but has no
urilitarian effect of diverting offenders themselves away from crime, or dissuading others.
What works as punishment is certainty, not severity, and only if it is accompanied by
social disgrace.

The death penalty for terrorist acts can deliver on neither, and not only does it
carry no disgrace, but martyrdom. The spectacle of a domestic terrorist going through the
death penalty procedures in America would be giving publicity for a recruitment drive.

How then can we explain the full weight of social science research contradicting
the economists’ findings using multiple regression statistics? Their flaw is the same
today as it was in the 1970’s when the work of Isaac Ebrlich was refuted, and refining
their statistics does not remove thar flaw. They have no social controls. Statistical
significance, without controls, explains nothing. They have no baseline comparisons
with which to explain their findings. Withouwt that, their work can got be called science.
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Succinctly, it means nothing to chart murder rates going up or down and
cotrelating them with ions unless executions is the only variable affecting those
murders. Other things are happening in American society. Crime rates go up and down
for many reasons, no single intervention can take credit or blame without controlling for
all else. During the moratorium, ¢rime was on the rise, and in the 90's crime was
declining.

Shepherd cites 13 recent papers in the economics literature that find a deterrent
effect. In all of social science there are virtually no papers that confirm that. Ican only
believe that economijcs research, without social contrals, is unable to explain a
complicated behavior like murder. Economists assume rational behavior. That

ption can not explain irrational behavior like murder, and especially suicidal
terrorist behavior. Shepherd says that there is a srong 1S among ists that
capital punishment deters crime. They are alone among researchers.

As for me, after a 36 year academic career as a criminologist, | now edit an online
newsletter on crime policy in Washington, the “Crimina! Justice Washington Letter.”
The website is www .grimeletter pet. With my experience and wide contacts in the
criminology profession, | am comfortsble that | am in touch with the mainstream research
on critpe policy issues.

Very truly yours, M
Michae] Israel

Editor, Criminal Justice Washington Letter

Cc: The Honorable Robert C. “Bobby Scott
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LETTER FROM ROBERT M. SANGER, CERTIFIED CRIMINAL LAW SPECIALIST,
SANGER & SWYSEN

SANGER & SWYSEN KOBERT M. SANCER® - L-MAIL: HRAECTQesngerswyscn.com
A

ATTORNEY, CATHRRING J. SWYSEN - R-MAIL: eswyren@sangerswysen.com
323 EAST CARRILLO STRERT \TEPHEN K. DUNKLE - 8-MAIL: sdunkle@aangaiawyzen.com
surte € ASSSEIATE ATTORNEY
SANTA BARBARA. CALIFORNIA 53101 AALDN W, FLEISLER, - K-MAIL: ahaisler@sangerswysen.cam
TELEPHONE BDS/B82-4857 Law CLERE
FACSIMILE BOS/263-7310 SUSAN E. WATTS - E-MalL; s slu@isangerswysen.eam
weESITE: bRy /W W R geTSWYSIA COM INVESTICATOR

“LexTINRD SPLCIALUT . CRIMINAL L
T $TATL BAR OF EaLIZORRIA
april 27, 2004 GOARD CF LEERL SHECIALIERTIGN
b 27,2

The Honorable Howard Coble

Chair, Subcommittee on Crime, Terrorism. and Hamcland Security
2468 RHOB

United State House of Representatives

Washingten, D.C. 20515

To The Honovabie Howard Coble:

| oppose HR-2934, The Terrarist Penalties Exhancement Act of 2003. T do not believe that the
death penalty deters crime or torTorist actions. The statement given by Joanua M, Shepherd in support of
HR-2934 is not factually accurate. For instance, three of the studics she cites have been called into
question.

The Cloninger and Magchegini study compares relatively brief and arbitrary time periods in
Texas. They claim that there were more homicides duting a court imposed stay on executions than
during the prior period when exccutions were conducted and the first couple of months after they were
resumed. They also adjust their data to fit their hypothesis. They conclude from this limited sample that
executions deter homicides, However, their awn research is belicd by the fact that the hospicide rate in
Texas continued to climb after executions were reinstated, They simply did not look at other data
because it refutes their hypothesis.

The H. Nagi Mocan and R. Kaj Gittings study uses the term "commutations™ incorreety. There
1s also the more tundamental issue that the "mews” of "commutations” was unlikely to resch the
people who were cammitting, or likely to commit, homicides. This would be even more significant, one
would think, in considering whather or not there was any deterrent effect regarding terrorist acts since
terrorist acts ave often undertaken as an act of martyrdom.

Finally, the study by Rezhbakhsh and Rubin is alsa suspect. First, they do a county by county
analysis hased on what appears o be incomplete data. Second, this paper has been around for years and
just now was updated and aceepted for publication yet they have not released their data to others for
soudy. Third, they do a regression analysis which contrals for o number of variables, some of which are
straw persops, being set up to knack down. For instance, they posit that Republican voter vegistration is
correlated with teugh on crime paticies and NRA membership reflects the nurnber of guns in the
community. But, fourth, and most inportantly, their figures do not make sense - if they were right that
each exccution saves 18 livas (with n margin of error of 10, so R to 28) tha death states would have had a
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FFTORNEYS
The Henorable Howard Coble
April 27. 2004
Puge 3

ANGER SwYSEN
=iereRneys 2 or.—tat—

234 more homicides in 2000 than 1999 (or between 104 to 364) since sxecutions dropped from 98 to 85.
And. in the years 1977 to 1981 (wheve executions averaged one per y=at, there would have been 1746:
more homicides par year or 2 total of 8730 mere homicides for that 5 year period than in 1999. Thisis
not the case. However, their paper provides only conclusions not undertying data.

While they take on some criticisms of other studies, often by using proxies (¢.8., NRA
membership for gun ownership), there have been other criticisms of their work. For instance, the murder
rate is affected by the fact that there is now far superior trauma carc and not 28 many people dic who are
wounded. The prevalence of cell phones has thwarted some homicides and has caused medical care to be
summaned earlier. Hence, whatever the data shows since the resumption of executions in 1977, it is not
possible to attribute fluctuations in the murder rate la the presence of absence of execulions.

All of three these "studies” fly in the face of long term and broad bused research which shows that
there is no deterrent effect to the death penalty and that there may be a brutalizing effect which causes an
increase in horicides. Tn other words, long term longitudinal studies and studies comparing murder
rates in jurisdictions with and without the death penalty have all concluded that a sacicty doss not deter

by killing prisouers.

However, ¢ven Dezhbakhsh and Rubin say, "Finally, a cautionary note is in order; deterrence
reflects social benefits associated with the death penaity, ‘but one should also weigh in the
corresponding social costs. These includc the regret associated with the itreversible decision to execute an

innocent person. rer, igsnes sugl ssible unf: of the justigs svsterm an
muyst he considered when gociety nakes 2.8 ial decision regarding capital jyhmient.”

We know that these underlying problems are veal. The death penalty systemn in Amecica is not
adequate to the task of imposing the “finat punishment” ina just and non-discriminatory fashion.
[nnocent people have been sentenced to death. The marginelized of society get Jeath — the poor, people
of color, mentally disabled end those abused as children. Itis not the worst of the worst; it is primarily
the poorest of the poor and those who cannot defend themselves. The rest of the Western world has
abandoned the killing of prisoners and we too should abanden this anachronism.

Therefore, L urge you to vote against HR-2934, The Terrorist Penaities Enhancement Act of 2003.
Respectfully gubmit ed,

. Ré'gch Fn

Certified Criminal Law Specialist

Ce: The Honorable Robert C. “Bobby" Scott
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LETTER FROM WANDA D. FoGLIA, J.D., PH.D., PROFESSOR OF LAW AND
JUSTICE STUDIES, ROWAN UNIVERSITY

UNIVERSITY

Lavet and Justive Studies
“T'be Honorabie Howard Coble Apri) 28, 2004
Chair, Subcommittee an Crime, Tervorism, and
Homelund i

Seryrity
2468 RHOB
United Stazes House of Representatives
Washingion, D.C. 20515

Re: HR-2934, The Tavrorist Pensitics Enhancement Ast of 2003

Dear Rup, Cable;

Thig leer is (o express my conearn, as x ariminalepivt who hes besn conducting empirical
rewareh on erime since 1988, that Congrans will be idaing the above ref d bill with the
imp: that research avi supports the jon that the dearh pepalry deters. | received my 1D,
from University of Pennsylvanie Law Sthool in 1982 and, 13y Ph.D. in Criminelagy from University of
Pennsylvania in 1996, 1 have publish articles in par Aewed journals, regularly taught

undengraduata and graduate conrses relaring w orime causallon wd cosreiony, fesiified as an expert
witpess, and bem doing resenrch ralkting to the death psnalty sinca 1996, Cumrently. 1 am a Full Professor
of Law and Justice Studies a1 Rowan VJniversity. As a faraer prasscutar and police acadwmy and -
serviae i  appreciate the i aof uffective la w enforcement, but as a social seientist 1 cannot
sgnore the ing regearch evid thar the death penalty does nal deter.

There has baen same recenrch, such 35 the well kntwm spidy by Bbrlich, thar caimed 1 fipd o
detwrrent offect; but 2 panel of the National Acadcmy of Stisnces reanalyzed Ehrlich's data and (bund no
deterrent etfers, and the vast majarity of the studies have friled to show thar capital punishmen? doters.
Studies by eriminalogists have compared murder rates befke and after an exeartion, compured rates in
states and countries with and withou? the dcath penalsy, and used time series spproaches that loal a¢ the
long-tam sssociation between the death penalty and murder . Many of these studies utilize multiple
rogrespion todhniques that control for same of the multituds of other factors that might afzet murdes and all
crime razes, including, but not limited fo, demographics, ecc nomics, public attitudes, and effectiventss of
eriminal justice programs. The sesults of course will vary depending on which factors a fescarcher chadses
1o iclude in bis or her stalistical model. This is why soels) scientists look to see what the welght of the
@vidence roveals. Over 200 ktudies have looked for a deten ent ¢ffacr 2nd most of these studies have filed
% find . Some have actually found Lha; murders increase « fer an execution, which has bezn called &
brutalization effect. The countar intuitlve Guding ia 2 study thas clelms crimes of passion arc detesred by
the ramote possibility of the death penatfiy raises questions sbout whather the gtatlstical model adequately
cantrolled for all the factors that influctux: murder mees, 1t (1se should be noted that at the sama time
executions wers incrensing during tha 1090s, all arimes wera decreasing, and there s no reasen to think
other crimes would be influcnced by the death penalty for capital nurder, Similarly, enany murders would
Tol even qualify as capitul murdars, 5o that any analysis thar is not limlied Lo cpital offenses is suspeel,

Leaving aside the fact that terronista, many of whein seek martycdem, are sxtremely unlikely to be
deterred, the research avidence simply does not support cxpandiag tha use of the death penalty on the
grounds that it deters, Thank you for vour cogaideration,

Respecrfully,

Wanda m 1.0, PAD,

Professer of Law and Justice Swudies

C: The Honorable Robert C. Scon

201 Mullcx Mill Road « Ginaghoru, New jersey = 0§028-1701 » Phone: (#56) 256-2628 » liux: (854) 256-4919
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